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CHECKS DRAWN IN LEAD PENCIL. 


In some parts of the country a check drawn in lead pencil is a compara- 
tive rarity. In other sections, it seems, there exists a common practice 
of drawing checks in this manner. Lead pencil checks constitute a 
menace to the funds of banks in any community where such checks are, 
by established custom, permitted to circulate. It is perfectly clear that 
a check written in lead pencil can be raised in amount with comparative 
ease. In fact the check written in lead pencil is in itself an invitation to 
any one, fraudulently inclined, to raise the amount, and when the invita- 
tion is accepted it is generally a bank which bears the loss. 

As a general rule, when a drawee bank pays a check and it afterwards 
discovers that the check was fraudulently raised before payment, the 
drawee cannot charge the amount thereof against the drawer’s account. 
There are decisions to the effect that this rule does not apply where the 
raising of the check is attributable to negligence on the part of the drawer. 
For instance, these decisions hold that if the drawer, in preparing his 
check, leaves spaces, making it possible to raise the amount by the simple 
expedient of filling in the spaces so left, the drawee bank is protected in 
paying the check. This exception to the general rule, however, is not 
recognized in all jurisdictions. Among the states, which do not take 
cognizance of the negligence of the drawer in a case of this kind’is, Ken- 
tucky. We publish in this issue among the legal decisions a recent 
Kentucky decision, Commercial Bank v. Arden & Fraley which involves 
the payment of raised checks by the drawee bank, under circumstances 
which the drawee bank claimed constituted negligence on the part of the 
drawer. The court held that notwithstanding such negligence the drawee 
bank was liable to the drawer and could not charge against the latter’s 
_ account the amount by which the checks had been raised. 

The action was brought by a partnership, which had signed the checks 
in question as drawer, against the bank on which the checks were drawn 
and which paid them in the regular course of business. In all there were 
seven checks for amounts varying bétween $5.00 and $18.00. These 
checks had been delivered by the partnership to one of its employes. 
All of the checks were written in lead pencil, and to quote the court’s 
words, “in a sorry handwriting.”’ In preparing the checks spaces had 
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been carelessly left before the words and figures expressing their amounts. 
The payee delivered them to his son with instructions to indorse and 
collect them. Before presenting them, however, the son raised each of 
the checks, in some instances by inserting words and figures in the blank 
spaces and in others by rubbing out the amounts and rewriting them. 
After collecting the checks as raised the son accounted to his father for 
the original amount of the checks and retained the excess for his own pur- 
poses. And the court observes that ‘‘for his part of the transaction he is 
now languishing in the penitentiary.” i 

The court bases its conclusion that the bank was not relieved from 
liability because of the apparent negligence of the drawer of the checks 
on that section of the Negotiable Instruments Law which provides as 
follows: ‘‘Where a negotiable instrument is materially altered without 
the assent of all parties liable thereon, it is avoided except as against a 
party who has himself made, authorized or assented to the alteration and 
subsequent indorsers. But when an instrument has been materially 
altered and is in the hands of a holder in due course, not a party to the 
alteration, he may enforce payment thereof according to its original 
tenor.”” In support of its decision the court writes as follows: “It has 
been held that where a negotiable instrument has been signed and de- 
livered as a completed instrument, and without the assent of the maker 
the instrument has been altered by the insertion of words or figures in 
the blank spaces left in the instrument, and although done in such a 
manner as to leave no mark or indication of the alteration, the instrument 
is avoided, although it is held by a bona fide holder for value. 5 R.C.L. 
1036. The chief reason ordinarily advanced for this rule is that negli- 
gence in the making of a negotiable instrument could not be considered 
the cause of what would require the criminal act of another to perform.” 

Apparently there is but one way in which banks can protect themselves 
against losses of this kind and that is by instructing its depositors to 
draw checks in such manner that the raising thereof will not be facili- 
tated by the careless leaving of blank spaces in front of the words and 
figures expressing the amount and by insisting that all checks be drawn in 
ink and not written with a lead pencil. This, of course, would not abso- 
lutely prevent the fraudulent raising of checks but it would at least serve 
as a restraint upon the operations of amateurs in this particular line of 


bank swindling. 


NOTE RENDERED NON-NEGOTIABLE BY PROVISION FOR 
EXTENSION OF TIME. 


To the bank which discounts a promissory note it is of the highest 
importance to know whether or not the note is negotiable. The reason 
for this is plain. When the bank attempts to enforce the note, the 
maker may contend that the payee obtained it from him by fraud, or 
that he did not receive value for it, or he may show facts constituting 
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some other defense to the instrument as against the payee. If the note is 
negotiable in form and the bank purchased it before maturity in good 
faith and for value, it can enforce the note in spite of any defense. But if 
the note is in such form as to be non-negotiable then the bank cannot 
enforce the note against the maker even though it acted entirely in 
good faith in the transaction and it must lose the money which it gave for 
the note or recover it from the party who transferred it to the bank. 

A familiar clause in promissory notes is one which provides for exten- 
sions of time of payment. There have been a number of instances wherein 
it has been held that such a clause destroys the negotiability of the instru- 
ment in which it appears. In this issue among the legal decisions we 
publish the case of Cedar Rapids National Bank v. Weber, recently 
decided by the Supreme Court of Iowa, which presents the situation 
above outlined. 

The plaintiff bank brought action against the makers of certain notes, 
each of which contained the following clause: “All parties to this 
note, including sureties, indorsers, and guarantors, hereby severally 
waive presentment for payment, notice of non-payment and protest, 
and consent to extensions of time on this note.”” The defendants claimed 
that the notes had been obtained by fraud and contended that they were 
rendered non-negotiable by the clause above quoted. 

In this contention the defendants were supported by the court on the 
ground that the clause in question rendered the time of payment uncer- 
tain and, therefore, deprived the notes of negotiability. 

In the opinion the court refers to a number of decisions dealing with 
the negotiability of notes containing clauses similar to the one above 
referred to. In some of these decisions the notes are held to be nego- 
tiable while in others they are held to be non-negotiable. The court 
points out the line of demarcation between these two classes of decisions. 
In effect it is this: if the clause is in such terms as to make it obligatory 
upon the holder or the maker to grant an extension of time then the time 
of payment is rendered uncertain and the note is non-negotiable. On the 
other hand if the clause is in effect merely a waiver of notice by the 
indorsers and sureties, in the event that the maker and holder subse- 
quently agree upon an extension of time, then the note is not uncertain 
as to time of payment and the clause does not affect its negotiability. 

We quote the following from the court’s opinion in which this idea is 
expressed: “‘We gather from the great weight of authority that, where 
the provision of the note amounts to an agreement by the parties to the 
note for an extension to an indefinite time, the negotiability of the instru- 
ment is thereby destroyed. The language of the note in suit contains a 
provision by which the maker, payee, sureties, indorsers, and guarantors 
consent to an extension of time of payment. This language is binding 
upon the payee, the holder, and the maker. If the maker demands an 
extension of time, by the terms of the instrument the payee has con- 
sented thereto. The failure of the parties to fix a time to which the pay- 
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ment might be extended renders the same uncertain. The language used 
is not susceptible to any other interpretation. Certainty is required by 
the negotiable instruments law and by the exigencies and usages of com- 
mercial business.”’ 

In the case of Quinn v. Bane which was decided by the same court on 
October 25, 1917, the same question arose and the court arrived at the 
same conclusion. The note involved in this case contained the follow- 
ing provision: ‘‘The maker, sureties, and guarantors of this note sever- 
ally waive presentment for payment, notice of nonpayment, protest, 
notice of protest, and diligence in bringing suit against any party hereto, 
and consent that the time of payment may be extended from time to 
time without notice thereof.’’ And in this instance the court wrote in its 
opinion as follows: “If at the option of the payee or holder a note may be 
extended regardless of the wishes of the maker, neither a fixed nor deter- 
minable time of payment is ‘expressed therein.’ On the contrary, such 
time depends on what the payee or holder may subsequently conclude to 
do. In our opinion the notes sued on are not negotiable, and the plain- 
tiff acquired them subject to the defense interposed.” 

Promissory notes have been declared non-negotiable so frequently 
because of clauses in them providing for extensions of time that banks 
should give their careful attention to this matter in notes discounted by 
them. The real object of such a clause in a note is generally to protect 
the holder in his rights against the indorsers, in the event that an exten- 
sion of time is subsequently agreed upon. Unfortunately, however, 
provisions of this character are generally so worded that in themselves 
they constitute an agreement binding on all parties for unlimited exten- 
sions of time. Apparently the proper remedy is to so word the clause 
that it will not have this undesirable effect. For this purpose a clause in 
the following form is suggested: ‘In the event that the time of payment 
of this instrument is hereafter extended the indorsers hereby waive notice 


of such extension.”’ 


INCORPORATION OF BANK. 


The case of Speer v. Dossey, recently decided by the Court of Appeals 
of Kentucky and included among the legal decisions in this issue, involves 
a proceeding to compel a bank commissioner to approve the articles of 
incorporation of a bank. In refusing to approve the establishment of the 
bank the commissioner wrote a letter to one of the incorporators in which 
he said among other things, that he had conducted an investigation ‘‘of 
the country and conditions surrounding your title town, with a view of 
ascertaining whether there is a demand for a second bank at this place.” 
“T have tried to ascertain if another bank was chartered at this place, 
if both of them could secure enough business to justify the establishment 
of a second bank.” And the letter further stated that the commissioner 
had had one of his examiners investigate the bank already established, 
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and that such examiner reported to the commissioner “that he did 
not believe a second bank could succeed, and, if it did succeed, it would 
destroy the one already located there,’’ and, further, ‘‘that the establish- 
ment of another bank would either ruin the bank already there, or the one 
established would fail in its efforts to build up a good, strong financial 
institution.” The letter adds, that the approval of the articles is 
refused ‘“‘for the further reason that we do not believe there is sufficient 
business in this community to justify the establishment of a second 
bank.” 

The court determined that under the statutes the commissioner was 
not vested with discretion to withhold his approval on any of the 
grounds set forth in his letter. 

In reaching this conclusion the court made the following observation: 
“The bank must be a bona fide institution, not a phantom, and the good- 
faith requirement has reference only to the honest purpose of the incor- 
porators to establish and carry on a real bank, according to law, without 
regard to secondary results. That the new bank may work a hardship 
upon the one already established in the same community does not affect 
the good faith or bona fide intention, even though this may be well known 
to the incorporators of the new bank. The incorporators may even enter- 
tain ulterior motives, such as the supplanting of another institution, by 


application of progressive business methods, yet such motives will not 
justify the banking commissioner in withholding his approval of the 
articles of incorporation.” 


LOST CERTIFICATE OF DEPOSIT. 


When the owner of a certificate of deposit loses it the most important 
question, both to the owner of the certificate and to the bank by which it 
was issued, is whether or not the owner is entitled to collect the amount of 
the certificate from the bank without giving a bond of indemnity. This 
question sometimes turns upon the wording of the certificate and some- 
times upon the circumstances under which the certificate was lost. This 
question, it may also be mentioned, is one which the courts of the dif- 
ferent states have disagreed upon. 

The recent Tennessee case, Easley v. East Tennessee National Bank, 
published among the legal decisions in this issue, originated in a lost 
certificate of deposit. The certificate was for the sum of $4,950 and was 
payable “‘upon the return of this certificate properly indorsed.” Among 
the other provisions in the certificate was the following; ‘interest at 3 per 
cent. if left three months; no interest after 12 months.’’ The certificate 
was dated September 10, 1910. A. Easley, to whom the certificate was 
payable, collected the interest due thereon on September 10, 1911, and 
retained possession of the instrument. He died in August, 1913, and his 
widow thereupon made demand upon the defendant bank for the amount 
of the certificate. The bank refused to make such payment unless the 
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widow would execute to it a bond of indemnity, to cover any loss which 
it might sustain by reason of the certificate reaching the hands of an 
innocent holder. The widow was unable to furnish such a bond and 
brought this action against the bank. 

The bank contended that the certificate was negotiable in form, that 
it was not due until presented for payment, and that if it should come to 
the hands of an innocent holder the bank would be liable. For these rea- 
sons the bank claimed that it should not be compelled to pay the certifi- 
cate unless it was protected by a bond of indemnity. 

The plaintiff on the other hand contended that the certificate, like a 
demand note, was due on the date of its issuance, without the formality 
ofademand. She further contended that since the certificate was in her 
husband’s possession unindorsed for more than a year after its issuance, 
no person who subsequently acquired it could be a holder in due course, 
for the reason that the negotiation of the certificate under such circum- 
stances would be an unreasonable length of time after the issuance. 

The court determined that the bank was not entitled to a bond of in- 
demnity. In accordance with the plaintiff’s contentions it applied the 
rule that where an instrument payable on demand is negotiated an un- 
reasonable length of time after its issuance the holder is not deemed a 
holder in due course. The fact that the certificate provided that it should 
bear no interest after 12 months made the case all the more appropriate 
for the application of this rule. The usual purpose of purchasing a cer- 
tificate of deposit is to obtain the interest paid by the bank on the money 
deposited. And it is quite clear that any one who purchased a non- 
interest bearing certificate such as the one here involved would be put 
upon notice. 

Another reason why the plaintiff was entitled to recover without giving 
a bond of indemnity is found in the statutes of Tennessee, section 5698 
of which provides that the person recovering on a lost instrument after 
the lapse of two years from maturity of the instrument may enforce his 
recovery without giving a bond of indemnity; the party against whom the 
recovery is had may plead the judgment as a bar in case the instrument 
subsequently turns up in the hands of another party. The court held 
that the case was a proper one for the application of this statute. 

While it was customary to tax costs against the losing party, it was 
determined in this case that costs should be paid by the plaintiff for the 
reason that the litigation had been rendered necessary by the carelessness 
of the plaintiff or her husband in losing the certificate. 


SSPSESPSESESELELES 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


NOTE RENDERED NON-NEGOTIABLE BY PROVI- 
SION FOR EXTENSION OF TIME. 


Cedar Rapids National Bank v. Weber, Supreme Court of lowa, September 22, 1917, 164 N. W. Rep. 233. 


A promissory note is rendered non-negotiable by the following 
clause: “All parties to this note, including sureties, indorsers, and 
guarantors, hereby severally waive presentment for payment, notice 
of non-payment and protest, and consent to extensions of time on 
this note.’’ A note containing such a clause is open to the defense 
that it was obtained by fraud, even in the hands of a purchaser in 
good faith. 

Appeal from District Court, Mitchell County; C. H. Kelley, Judge. 

Appellant brought separate suits in justice of the peace court in 
Linn county against each of the following named parties: Peter Weber, 
Fred H. Towner, Nick Wagner, M. C. Lewis, A. F. Balsley, Mrs. F. 
Blonigan, Geo. W. Godfrey, Ben Colton, F. A. Bush, Geo. W. Hill, 
Berte Boughton, and L. W. Andrews—upon the separate note of each. 
The trial thereof was transferred to Mitchell county upon the applica- 
tion of defendants, upon the ground that there was fraud in the incep- 
tion of the notes. Action was brought against the defendants Elmo 
Vining and M. J. Simpson in the district court of Linn county, which 
were likewise transferred to Mitchell county. The several notes exe- 
cuted by the respective defendants vary to some extent in date and 
amount; but the form, payee, and place of payment are identical. 
The portion of the notes material for our consideration upon this appeal 
is as follows: 

“All parties to this note, including sureties, indorsers, and guarantors, 
hereby severally waive presentment for payment, notice of non-payment 
and protest and consent to extensions of time on this note.” 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §306. 
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The payee named in the notes is the Cedar Rapids Acetylene Company. 
They are all made payable to the Cedar Rapids National Bank, Cedar 
Rapids, Iowa, and on the back bear the following indorsement: 


“For value received I hereby guarantee the payment of the within 
note at maturity or at any time thereafter, together with a legal at- 
torney fee if suit be instituted hereon, waiving demand, notice of non- 
payment and protest. Cedar Rapids Acetylene Co., pr. L. S. Wagner.”’ 


The defenses urged to each of said notes were: (a) That the same 
are in form non-negotiable; (b) that their execution was induced by fraud. 

The court instructed the jury that each of the notes, except the H. W. 
Clay note, was non-negotiable, and submitted to the jury the question 
of fraud in the inception of the notes. The H. W. Clay note was in 
form negotiable. The jury returned a verdict in favor of all of the 
defendants except Clay, the verdict being in favor of plaintiff and 
against him, but was rendered in his favor against the cross-defendants. 
The cross-defendants were the Acetylene Gas Company and L. S. 
Wagner, who was the sole proprietor thereof, and who indorsed the 
notes to appellant. Judgment was rendered in accordance with the 
verdict of the jury. Plaintiff appeals. Affirmed. 

J. F. Clyde, of Osage, and Tourtellot & Donnelly, of Cedar Rapids, 
for appellant. W. H. Salisbury, of Osage, and J. C. Campbell, of 
Charles City, for appellees. F.C. Bush, of Osage, for cross-defendants. 

STEVENS, J. The question of fraud in the inception of the notes is 
not argued by counsel for appellant, and reliance is placed upon the 
following propositions for reversal: (1) That the notes in controversy 
are negotiable; (2) that there was not sufficient evidence to justify 
the submission to the jury of the question whether appellant was an 
innocent holder of said notes; (3) that the defendants Towner and Hill 
waived their rights to rescind their contract, and the defenses urged to 
their notes, by the continued use of their-gas machines after their right 
of trial for one year had elapsed; (4) that the court committed error in 
giving and refusing instructions. 

We will first dispose of the question of the negotiability of the notes. 
So far as material to the question presented, our negotiable instrument 
law is as follows: 


Section 3060a1, Code, Supp. 1913: ‘An instrument to be negotiable 
must conform to the following requirements: * * * (3) Must be 
payable on demand or at a fixed or determinable future time.” 

Section 3060a4: “An instrument is payable at a determinable future 
time, within the meaning of this act, which is expressed to be payable: 
(1) At a fixed period after date or sight; or (2) on or before a fixed or 
determinable future time specified therein; or (3) on or at a fixed period 
after the occurrence of a specified event, which is certain to happen 
though the time of happening be uncertain. An instrument payable 
upon a contingency is not negotiable, and the happening of the event 
does not cure the defect.” 
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It is asserted by appellee that the quoted extract from the notes 
renders the time of payment thereof uncertain, and therefore destroys 
the negotiability of the notes. Each of the notes contains the promise 
to pay the sum named one year after date, so that, in the absence of 
the provision referred to, the time of payment would be definite. There 
is apparently some confusion and want of harmony in the decisions in 
different jurisdictions as to the effect of identical or similar clauses in 
notes. The attempt to have a uniform negotiable instrument law 
throughout the states has not met, apparently, with complete success. 
The following language: 

“The makers and indorsers of this obligation further expressly agree 
that the payee, or his assigns may extend the time of payment thereof 
from time to time indefinitely as he or they may see fit.” 
was held, in Woodbury et al. v. Roberts, 59 Iowa, 348, 13 N. W. 
312, 44 Am. Rep. 685, to render the time of payment uncertain, and 
the note non-negotiable. In Farmer et al. v. Bank of Graettinger, 130 
Iowa, 469, 107 N. W. 170, it was held that a note containing the following 
provision was negotiable: 





“Sureties hereby consent that time of payment may be extended from 
time to time without notice thereof.” 


In the State Bank of Halstad v. Bilstad, 162 Iowa, 433, 136 N. W. 
204, 144 N. W. 363, 49 L. R. A. (N. S.) 132, notes containing the fol- 
lowing language: 


“It is agreed that if the crop on Secs. 25 and 26, Twp. 145—48, is 
below 8 bushels per acre (for 1905 as to one and 1907 as to the other), 
this note shall be extended one year.” 


—were negotiable. In the latter case the court said: 


“We have given this question a good deal of time and study, and 
have examined a great many cases bearing upon the question involved, 
and we have not found a single case, nor have we been cited to one, 
where it is held that an agreement to extend the time of payment to a 
certain date destroys the negotiability of the instrument. There are 
many cases holding that an agreement to extend the time indefinitely 
renders the note non-negotiable, but they are not applicable to the facts 
here. On the other hand, there are a number of cases holding to the 
contrary doctrine’’—citing Bank v. Buttery, 17 N. D. 326, 116 N. W. 
341, 16 L. R. A. (N. S.) 878, 17 Ann. Cas. 52, and Randolph on Com- 
mercial Paper, §§ 111, 112, 113. 


In Farmer et al. v. Bank of Graettinger, supra, the court said: 


“There was no uncertainty as to the payee, the amount, or the time 
of payment. We may concede that, in the case of an instrument pro- 
viding in terms for extension of time of payment indefinitely, there is 
such uncertainty as to make the same non-negotiable. And such are 
the cases of Miller v. Poage, 56 Iowa 96,8 N. W. 799,41 Am. Rep. 82, 
and Woodbury v. Roberts, 59 Iowa, 348, 13 N. W. 312, 44 Am. Rep. 685, 
cited and relied upon by counsel. But in the notes before us we have 
a distinct and unqualified agreement on the part of the makers to pay 
on a certain date. And we perceive no good reason for holding that 
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the negotiable character thereof is destroyed because of a clause embodied 
therein providing that a surety, if such there shall be, will not claim a 
release from his collateral liability on the instrument, if, forsooth, an 
extension of time shall be granted the makers without notice to him.” 

We will now examine a few decisions from other jurisdictions. In 
the following cases the language quoted was held to render the time of 
payment uncertain and the notes non-negotiable: 

“The payee or his assigns may extend the time of payment thereof 
from time to time, indefinitely,,ashemay * * * seefit.”” Glidden v. 
Henry, 104 Ind. 278, 1 N. E. 369, 54 Am. Rep. 316. 

“Without notice, the payee or holder may extend the time of payment 
of the principal.’”’ Rosenthal v. Rambo, 165 Ind. 584, 76 N. E. 404, 
3 L. R. A. (N. S.) 678. 


“This note is given for advancements, and it is the understanding it 
will be renewed at maturity.”” Bank v. Pillet, 126 P. 194, 17 Atl. 603. 

“The payee or holder of this note may renew or extend the time of 
payment of the same from time to time as often as required without 
notice, and without prejudice to the rights of such payee or holder to 
enforce payment against the makers, sureties, and indorsers, and each 
of them, parties hereto, at any time when the same may be due and 
payable.”” Bank v. Wheeler, 75 Mich. 546, 42 N. W. 963. 

An agreement to extend the time of payment to a time certain has 
been held not to affect the negotiability of the note. Anniston Loan 
& Trust Co. v. Stickney, 108 Ala. 146, 19 South. 63, 31 L. R. A. 234, 
and Bank of Halstad v. Bilstad, 162 Iowa 433, 136 N. W. 204, 144 
N. W. 363, 49 L. R. A. (N. S.) 132. 

In the following cases, the time of payment was held uncertain, be- 
cause of the consent of the drawers and indorsers that the holder might 
extend the time of payment without notice, and the notes, therefore, 
non-negotiable; Matchett v. Anderson Foundry & Machine Works, 29 
Ind. App. 207, 64 N. E. 229, 94 Am. St. Rep. 272; Merchants’ & Mechan- 
ics’ Sav. Bank v. Fraze, 9 Ind. App. 161, 36 N. E. 378, 53 Am. St. Rep. 
341; Evans v. Odem, 30 Ind. App. 207, 65 N. E. 755; Oyler v. McMurray, 
7 Ind. App. 645, 34 N. E. 1004. 

In the following cases, in which the language employed was similar, 
the notes were held negotiable: Bank v. Buttery, 17 N. D. 326, 116 
N. W. 341, 16 L. R. A. (N. S.) 878, 17 Ann. Cas. 52; Stitzel v. Miller, 
250 Ill. 72, 95 N. E. 53, 34 L. R. A. (N. S.) 1004, Ann. Cas. 1912B, 
412; First National Bank v. Baldwin, 100 Neb. 25, 158 N. W. 371; 
City National Bank v. Goodloe-McClelland Commission Co., 93 Mo. 
App. 123; National Bank of Commerce v. Kenney, 98 Tex. 293, 83 
S. W. 368; Jacobs v. Gibson, 77 Mo. App. 244; Longmont National 
Bank v. Loukonen, 53 Colo. 489, 127 Pac. 947, Ann. Cas. 1914B, 208; 
Missouri-Lincoln Trust Co. v. Long, 31 Okl. 1, 120 Pac. 291. 

The decisions in the various cases seem to turn, however, upon the 
construction given the peculiar wording in each of the several instru- 
ments. The only question presented in each of the cases was whether 
the language used, in effect, rendered the time of payment uncertain. 
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In several of the above cases the argument of the court supports the 
holding in the case at bar. We quote the following from Longmont 
National Bank v. Loukonen, supra: 


“Does a clause in a promissory note, otherwise clearly negotiable, 
wherein the makers and indorsers consent to any extensions of time of 
payment and partial payments before, at, or after maturity, render 
the time of payment indefinite and uncertain, and thus make it non- 
negotiable, because in conflict with the provisions of the negotiable 
instrument act that time of payment must be on demand, or at a fixed 
or determinable future time? * * * In the recent case of Pomeroy 
First National Bank v. Buttery [17 N. D. 326], 116 N. W. 341 [16 L. 
R. A. (N. S.) 878, 17 Ann. Cas. 52], construing a provision essentially 
like the one under consideration, it was said: “This provision seems to 
us to have been inserted to protect the holder against any release of 
indorsers or others, by an extension without their assent, and the word 
‘makers’ is evidently included to prevent any misunderstanding or 
misconstruction of the contract or failure to distinguish between makers, 
indorsers, sureties, and any other parties who might be or become liable 
thereon under certain contingencies as makers, * * *. The phrase 
does not express an agreement to extend the time, but leaves the matter 
of extension optional with the holder, and not obligatory upon him, 
and the note on its face fixes the time when it becomes due. In this 
respect it must be distinguished from a provision to the effect that the 
time of payment shall be extended indefinitely, in which case the un- 
certainty of the time renders the instrument nonnegotiable.’ The 
provision under consideration does not mean that the holder can arbi- 
trarily extend the time of payment of the note as he may see fit, over 
objection by the maker, nor can the latter make an extension without 
the consent of the holder.” 


The Supreme Court of New Mexico in First National Bank v. Stover, 
21 N. M. 453, 155 Pac. 905, L. R. A. 1916 D, 1286, having under con- 
sideration a clause quite like the one in the case at bar, held the note 
negotiable. The courts, however, appear to admit that the interpreta- 
tion adopted does violence to the naked letter of the contract, but on 
the whole conclude that it was nct the intention of the parties to render 
the time of payment uncertain, and that the note should be held negotiable. 

We gather from the great weight of authority that, where the provision 
of the note amounts to an agreement by the parties to the note for an 
extension to an indefinite time, the negotiability of the instrument is 
thereby destroyed. The language of the note in suit contains a pro- 
vision by which the maker, payee, sureties, indorsers, and guarantors 
consent to an extension of time of payment. This language is binding 
upon the payee, the holder, and the maker. If the maker demands 
an extension of time, by the terms of the instrument the payee has con- 
sented thereto. The failure of the parties to fix a time to which the 
payment might be extended renders the same uncertain. The language 
used is not susceptible to any other interpretation. Certainty is re- 
quired by the negotiable instrument law and by the exigencies and 
usages of commercial business. While the rule adopted by the Supreme 
Court of New Mexico, and possibly in some other jurisdictions, although 


if 
i 
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none of the other cases cited supra so hold, is contra, we believe that 
the language and spirit of the statute can be applied in the case at 
bar only by holding the instruments in question uncertain as to the 
time of payment and nonnegotiable. 

The conflict in the holdings of the several courts in the several cases 
cited is more apparent than real. In most of them in which the note 
was held negotiable it was quite apparent that the language used was 
not sufficient to make out a binding obligation upon the payee or holder 
to grant an extension. The Iowa cases holding that the language used 
rendered the note negotiable are distinguished from the holding in the 
other cases by the difference in the effect of the language used. Where 
the provision of the instrument bound the payee to grant an extension, 
the note was held nonnegotiable; but in the cases, as in Farmer et al. 
v. Bank of Graettinger, supra, where the language used clearly did not 
impose any obligation upon the payee to grant an extension of time of 
payment, the notes were held negotiable. 

On the whole we think the plaintiff had a fair trial and that the 
judgment of the lower court should be affirmed. 


CHECK DRAWN IN LEAD PENCIL. 


Commercial Bank of Grayson v. Arden & Fraley, Court of Appeals of Kentucky, November 2, 1917, 
197 S. W. Rep. 951. 


A bank which pays a raised check is liable for the amount to its 
depositor,.by whom the check was drawn, even though the check 
was drawn in lead pencil and contained spaces which rendered it 
easy to raise the amount. 


Appeal from Circuit Court, Carter County. 

Action by Arden & Fraley, a partnership, against the Commercial 
Bank of Grayson. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded, with directions. 

H. R. Dysard, of Ashland, for appellant. Theobald & Theobald, of 
Grayson, for appellees. 

Hurt, J. The appellees, Arden & Fraley, composed a partnership 
engaged in the manufacturing of lumber, and recovered the judgment 
appealed from, in the Carter circuit court, against the appellant, Commer- 
cial Bank of Grayson, a banking corporation engaged in the general bank- 
ing business, and organized under the laws of this state. The judgment 
was for $680.75, with interest at 6 per centum per annum from the date 
of the bringing of the action. The appellees kept an account in the ap- 
pellant bank during the year 1914, to the credit of which they deposited 
funds from time to time, and against which they drew the checks of the 
partnership, payable to other persons, in the regular course of their 


~ NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §42. 
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business. One of their employes was Charles Fleming, and between 
the month of June and the end of the year they paid to him various sums 
of money by checks drawn in the name of the partnership, upon appellant 
bank, payable to Fleming and signed by the partnership. By their pe- 
tition it was claimed that they drew seven checks during the year upon 
appellant bank, payable to Fleming, which bore the following dates and 
were for the following amounts; July 31st, $7.75; August 4th, $5; August 
20th, $5; September 21st, $18; October 7th, $7.50; November 21st, $12.50; 
and December Ist, $5—and that these checks were each fraudulently 
altered and changed by some one, to them unknown, and without their 
knowledge or consent, after they were drawn by them and delivered to 
the payee, so that each of the checks was raised as follows: The one 
dated July 31st to $97.75; the one dated August 4th to $95; the one dated 
August 20th to $95; the one dated September 21st, $98; the one dated 
October 7th to $98.50; the one dated November 21st, to $98.50; and the 
one dated December Ist, to $98; and that the appellant wrongfully paid 
these checks out of appellees’ funds, when they were presented to it, in 
their altered and forged condition, without the payee, Fleming, ever hav- 
ing indorsed them himself, or by any person authorized by him to indorse 
them for him; that the checks and the indorsement of the payee thereon 
were all forgeries, and did not authorize the appellant to pay same out of 
appellees’ funds. It will thus be observed, if the truth of appellees’ 
averments are conceded, that the checks, as raised, amounted to a total 
sum of $680.75, the amount of the judgment recovered and $620 in excess 
of the total amounts for which the checks were drawn by the appellees. 

The appellant denied that either of the checks were raised or altered 
or that they were not indorsed by the payee, Fleming, and further 
pleaded that in drawing the checks the appellees negligently prepared 
them in such a way as to invite their fraudulent alteration and to make 
same easy, and that, if altered, it had been so done that a reasonably care- 
ful business man, exercising ordinary care, could not discover the forgery, 
by reason of the negligent manner in which they had been drawn; that 
appellees had, after the checks had been paid by appellant, ratified its 
action in making the payments; that in a settlement between appellees 
and Fleming the appellees had received the benefit of the original amounts 
for which the checks had been drawn. The answer was made a cross- 
petition against the Citizens’ Bank of Grayson, upon the indorsement of 
which the appellant alleged it had paid the checks and charged them to 
appellees’ account. The affirmative matter in the answer and its 
amendments were traversed, and upon these issues the trial was had, 
which resulted as heretofore stated. 

The appellant asks that the judgment be reversed for the following 
reasons: (1) Because of the admission of incompetent testimony, which 
was prejudicial to appellant. (2) The errors of the court in instructing 
= jury. (3) Theerrors of the court in refusing instructions, which were 
offered. 
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The evidence contained no contradictions and proved that the facts 
of the controversy were these: 

The checks were drawn upon the usual printed forms, containing a 
blank space for the name of the payee, the amount of the check, and for 
what the check was drawn. The printed spaces designed for the amount 
of the checks, upon each check, were two in number, one wherein the 
amount was to be stated in figures, following the dollar mark, and the 
other following it, wherein the amount was to be written in letters. The 
writing done upon the checks, in stating the name of the drawee, the 
amounts and date of the checks, and signature of the drawer, was done 
with a lead pencil, and in a sorry handwriting. Five of the checks were 
delivered to the payee by appellees, and two of them to his son, by his 
direction, for him. The five checks which the payee received in per- 
son he delivered to his son, Claude Fleming, with directions to indorse 
his name thereon and to present same to the Second National Bank of 
Ashland. The two checks, which were delivered to Claude Fleming by 
the payee’s directions, were never seen at any time by the payee, and he 
gave no directions in regard to them. After the checks came into the 
hands of Claude Fleming, who seems to have had more education in the 
line which enabled him to write, than that which prompted him to be 
honest, he inserted words and figures in the blank spaces in some of the 
checks and changed words and figures in others of the checks, so as to 
raise the checks to the amounts heretofore mentioned. Then, without 
any written authority from his father, the payee of the checks, he wrote 
the name of his father across the back of the checks, as an indorser, and 
then wrote his own name, underneath that of his father, as also an in- 
dorser. He presented the checks to the Second National Bank of Ash- 
land, which received them and paid to him the amounts to which he had 
raised the checks, respectively. The young man then accounted to his 
father for the original amount of the checks and kept the “‘raises’’ for 
himself, and for his part of the transaction he is now languishing in the 
penitentiary. 

The Second National Bank of Ashland indorsed the checks to the 
Citizen’s Bank of Grayson, which in turn indorsed them to appellant 
bank, which paid them and charged them to the appellees’ account. 
Each of the checks was presented to and paid by appellant in a few days 
after the date upon which it was drawn. At the respective times at 
which several of the checks were paid and charged to appellee’s account, 
it resulted in overdrawing the account; but, upon notice, the 
appellees would make a deposit to cover the check as raised. It does not 
appear that any of the checks, at the amounts at which they were drawn 
by appellees, would have resulted in an overdrawal of the account. On 
several occasions the appellant notified the appellees and requested them 
to bring their books to the bank, and to ascertain if everything was cor- 
rect. One of the appellees would come, but would not bring his books, 
if he had any, and on these occasions the employes of the bank would 
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present him with the checks of the partnership, which had been paid; 
but he says that he never discovered that the checks had been raised until 
after all of them had been paid. The evidence is not satisfactory that his 
attention was ever called to any of the altered checks, and when his at- 
tention was called to the books of the bank it does not appear that they 
would show to what individuals checks had been given by the appellees. 
It is very apparent that the appellees never knew that any of the checks 
had been raised until after the transactions had all been completed. The 
proof, however, shows without contradiction that in a settlement be- 
tween appellees and Fleming they were credited by the true amounts of 
the checks, and thus received the benefits of them to that extent. Cer- 
tain of the checks were raised by inserting the figure “9’’ between the 
first figure of the amount of the check, as written by appellees, and the 
dollar mark, and by writing the word “ninety,” before the first word of 
the amount, as written by appellees; but certain others of the checks were 
raised by erasing the letters and figures, as written by appellees, and 
inserting other letters and figures in their places. 

With reference to the instruction offered, which denied recovery by 
appellees, if they so negligently drew the checks that blank spaces were 
left in which words and figures could be inserted, which would alter them 
materially, and that when so done a reasonably careful business man 
would not discover the forgery, many adjudications of this court are 
relied upon to justify the contention that it was reversible error for the 
court to refuse the instruction. An examination of these cases, however, 
develops the fact that nearly all of them were decisions in cases which did 
not involve the fraudulent alteration of a completed negotiable instru- 
ment, but were cases wherein the implied authority of a holder of an in- 
completed negotiable instrument to fill in the blank spaces with the 
proper words to make a completed instrument was in question. Chiefly 
they were opinions declaring the common law to be what has since been 
substantially enacted into statutory law, by sections 13 and 14 of the 
Negotiable Instrument Law. Section 13, supra, provides that when a 
negotiable instrument is expressed to be payable at a fixed period after 
date, and is issued without a date, or where the acceptance of an instru- 
ment payable at a fixed period after sight is not dated, any holder may 
insert the true date of the acceptance or execution, and it will be payable 
accordingly. Section 14, supra, with relation to such blanks as the per- 
son in possession of it has authority to fill, after the delivery of the instru- 
ment, is a declaration, substantially, of the various opinions of this court 
upon the subject and is as follows: 

“Blanks, How Filled —Where the instrument is wanting in any ma- 
terial particular, the person in possession thereof has a prima facie au- 
thority to complete it by filling up the blanks therein. Anda signature 
on a blank paper delivered by the person making the signature in order 
that the paper may be converted into a negotiable instrument, operates 


as a prima facie authority to fill it up as such for any amount. In order, 
however, that any such instrument, when completed may be enforced 
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against any person, who became a party thereto prior to its completion, 
it must be filled up strictly in accordance with the authority given and 
within reasonable time. But, if any such instrument, after completion, 
is negotiable to a holder in due course, it is valid and effectual for all 
purposes in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given, and within a reasonable 
time.” 

In Diamond Distilleries Co. v. Gott, 137 Ky. 585, 126 S. W. 131, 31 L. 
R. A. (N. S.) 648, this court, construing the above section of the statute, 
with sections 124 and 125, supra, in reference to the authority of a holder, 
after the delivery of a negotiable note, which obligates the maker to pay 
to the order of another, at an expressed period after date, a certain sum 
of money, which specifications were followed by the word “at”, and it 
was followed by a blank space, and then the words ‘‘value received’”’ 
before the signature of the maker, to fill the blank spaces by writing in a 
place of payment, it was said: 

“The foregoing provisions of the statute are but restatements of the 
law with respect to negotiable instruments, as it has long been recog- 
nized by the courts of this state. Manifestly, a note executed and de- 
livered by the maker in the form originally presented by the one under 
consideration is not upon its face a completed instrument. When one 
executes and puts in the hands of another a note provided with a blank 
line or space, apparently intended to be filled with the name of a bank 
or other place of payment, any holder in due course of the note has prima 
facie authority to fill such blank; and especially would such authority be 
implied where the blank line or space immediately follows a word which 
unmistakably indicates that it is to be filled with the place of payment.” 

However, in Woolfork v. Bank of America, 10 Bush, 504, this court, 
citing Chitty on Bills, 100, and 2 Parson on Contracts, 580 said: 

“Tf the bill is complete, any alteration in a material part, without the 
consent or authority of the parties to it, renders it invalid in the hands 
of an innocent holder, as well as one who takes it with knowledge of the 
fraud.”’ 


With reference to the liability of a maker of a negotiable instrument, 
when same is a completed instrument before delivery, and where it has 
thereafter been fraudulently altered in a material part, there has been a 
wide diversity of opinion, in the different jurisdictions, as to what effect 
the negligence of the maker, in so making it that it is easily susceptible 
of alteration, will have upon his liability, when it has been fraudulently 
altered and is in the hands of an innocent holder. One line of cases have 
held that if a maker of a negotiable instrument, by a careless execution 
of the paper, leaves a vacant space in the face of the paper, so that another 
by the insertion of words or figures in these spaces, may materially alter 
it, by changing the amount, or the time or the place of the payment, with- 
out leaving anything upon it to excite the suspicions of a reasonably 
careful man, and some one takes advantage of the opportunity and so 
alters it, the maker will be liable upon it, to a bona fide holder of it with- 
out notice of the alteration, to the full amount to which it has been al- 
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tered. Among the jurisdictions adhering to the above view has been this. 
In Blakey v. Johnson, 13 Bush. 205, 26 Am. Rep. 254, and Hackett v. 
First National Bank, 114 Ky. 195, 70 S. W. 664, 24 Ky. Law Rep. 1002, 
this doctrine was announced, and it was referred to in Newell v. Bank, 
13 Ky. Law Rep. 775, and Bank v. Haldeman, 109 Ky. 222, 58S. W. 587, 
22 Ky. Law Rep. 717; but in each of these cases the alterations were 
made in a promissory note and by some one of the parties to the note, 
and to whom the note was in a way intrusted by the maker. In another 
line of cases, and by a larger number of jurisdictions, it has been held that 
where a negotiable instrument has been signed and delivered as a com- 
pleted instrument, and without the assent of the maker the instrument 
has been altered by the insertion of words or figures in the blank spaces 
left in the instrument, and although done in such a manner as to leave no 
mark or indication of the alteration, the instrument is avoided, although 
it is held by a bona fide holder for value. 5 R: C. L. 1036. The chief 
reason ordinarily advanced for this rule is that negligence in the making 
of a negotiable instrument could not be considered the cause of what 
would require the criminal act of another to perform. 

The decisions, heretofore cited as having been rendered by this court 
in support of the contrary doctrine, were all before the enactment of the 
Negotiable Instrument Law in this state, which by the provisions of sec- 
tion 124, supra, seems to have changed the former rule in this jurisdiction, 
as the provisions of the section clearly avoid a completed negotiable in- 
strument, as to the parties-to it, who do not assent to the alteration, but 
make the liability of its holder, who has not assented to the alteration, 
the same, but no greater than, it was before the alteration. The checks 
in controversy in the instant case were all completed instruments before 
they were delivered. The blank spaces in them were all filled by ap- 
propriate words and figures, although in some of the checks the entire 
spaces for words and figures were not filled up. It could not be inferred 
in any way from the face of the check that any one was authorized to 
either add to or take away from the letters and figures there written, 
Hence the court was not in error in rejecting the instructions offered by 
the appellant. There being no controversy as to the facts in the case, 
and no controversy as to the fact that the amount to which the checks 
were raised was $620 in excess of the total sums for which the checks were 
drawn, the court should have instructed the jury as heretofore directed, 
in place of the instructions given. 

For the reason that the court erred in adjudging a recovery of the 
entire amount of the checks as raised, instead of the excess over the 
amounts for which the checks were drawn, the judgment is reversed, and 
the cause remanded; but as it is apparent that no other verdict or judg- 
ment can be rendered upon the facts of the case, the court is directed to 
set aside the judgment, and in its stead to render a judgment for appel- 
lees for $620, with interest as in the former judgment. 


cm 
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LOST CERTIFICATE OF DEPOSIT. 


Easley v. East Tennessee National Bank, October 31,1917. 198 S. W. Rep. 66. 


A certificate of deposit payable ‘‘on the return of this certificate 
properly indorsed”’ is negotiable. Under the statutes of Tennessee 
the owner of a lost certificate of deposit, recovering thereon against 
the issuing bank after two years after the maturity of the certificate, 
may enforce such recovery without giving a bond of indemnity. 


Appeal from Chancery Court, Knox County; Will D. Wright, Chan- 
cellor. 

Suit by Eva Easley against the East Tennessee National Bank. From 
a decree for complainant, defendant appeals. Affirmed. 

Cates & Price, of Knoxville, for Eva Easley. Cornick, Frantz, McCon- 
nell & Seymour, of Knoxville, for East Tennessee Nat. Bank. 

GREEN, J. This suit was brought to set up a lost certificate of deposit 
issued by the defendant bank and to recover the amount of the same. 
From a decree in favor of the complainant below, defendant has appealed 
to this court. 

On September 10, 1910, A. Easley, deceased, deposited in the East 
Tennessee National Bank $4,950, for which he took a certificate in words 
and figures as follows: 

“Certificate of Deposit. 
“East Tennessee National Bank of 
“Knoxville, Tennessee. 
“No. 13841. 
“September 10, 1910. $4,950. 

“A. Easley, Agt., has deposited in this bank forty-nine hundred and 
fifty dollars, payable to the order of self, on the return of this certificate 
properly indorsed. 

“Interest at 3 per cent. if left 3 months. 

“No interest after 12 months. 

“No interest for fractional parts of a month. 

“‘Safe deposit boxes for rent. 

“S. V. Carter, Cashier.”’ 

Easley died August 25, 1913, and by will appointed his wife, the com- 
plainant, his executrix and devised and bequeathed to her all his estate. 

While this deposit was made in the name of A. Easley, agent the proof 
shows that the funds were his own, and this is not seriously controverted 
by the bank. 

Prior to the death of Easley and something more than a year after the 
date of the deposit, this certificate was lost. Deceased was in the habit 
of collecting his interest semiannually and after collecting the installment 
of interest due September 10, 1911, the said certificate of deposit was mis- 
laid and has not yet been found. It is obvious from the testimony of the 
complainant that the certificate of deposit was in the possession of her 
husband until after September 10, 1911, and that he had not transferred 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement § 85, 89. 
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it to any one prior to that time. Some time subsequent to the death of 
her husband, the complainant made demand on the bank for the pay- 
ment to her of the sum so deposited by the deceased. The bank declined 
to make this payment until the complainant executed to it an indemnity 
bond to cover any loss it might sustain by reason of said certificate 
of deposit having come into the hands of an innocent holder. Complain- 
ant was not able financially to make a bond in the amount required by the 
bank. 

It is the contention of the bank that a certificate of deposit is a nego- 
tiable instrument; that it is not due until presented and demand made for 
its payment; and that, if the Easley certificate was now outstanding in 
the hands of an innocent holder, no demand having been made, the bank 
would be liable therefor. 

On the other hand, the complainant insists that a certificate of deposit, 
like a demand note, is due from the date of its issuance, and that this 
certificate, even if now outstanding, is barred by the statute of limita- 
tions. Complainant further insists that said certificate of deposit was in 
the possession of her husband unindorsed for more than a year after it 
was issued, and that no person who later acquired it could be a holder in 
due course, since any negotiation occurred an unreasonable length of 
time after the issuance of the paper. 

We do not find it necessary to pass on the question of the application 
of the statute of limitations. 

We think a certificate of deposit such as the one in suit is a negotiable 
instrument. The authorities generally so hold. 3 R. C. L. p. 573; 
7C. J. p. 648. 

This court has treated such instruments as negotiable, although with- 
out any discussion. Ford v. Brown, 114 Tenn. 467, 88 S. W. 1036, 
1L.R. A. (N. S.) 188. 

This certificate of deposit is undoubtedly payable on demand. It is 
payable “‘on the return of this certificate properly indorsed’’; that is to 
say, upon presentation. 

‘“‘An instrument is payable on demand: (1) Where it is expressed to be 
payable on demand, or at sight, or on presentation.’’ Acts 1899, c. 94, 
§ 7; Thompson’s Shannon’s Code, § 3516a6. 

The negotiable instruments statute further provides: 

“Where an instrument payable on demand is negotiated an unreason- 
able length of time after its issue, the holder is not deemed a holder in due 
course.’” Acts 1899, c. 94, § 53; Thompson’s Shannon’s Code, § 3516a52. 

“In determining what is a ‘reasonable time’ or an ‘unreasonable time,’ 
regard is to be had to the nature of the instrument, the usage of trade or 
business (if any) with respect to such instruments, and the facts of the 


particular case.’’ Acts 1899, c. 94, prefix; Thompson’s Shannon's Code, 
§ 3516a191. 


It will be observed that the certificate of deposit in suit provides on its 
face that it shall bear no interest after 12 months. The purpose of 
making time deposits, evidence by certificates, ordinarily is to procure 
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interest on the money deposited. Usually such certificates of deposit 
are renewed at the end of 12 months from the date of issuance, or at such 
other period as may be stipulated for the cessation of interest. Ac- 
cordingly, we think that a demand certificate of deposit such as the one 
before us, stipulating ‘‘no interest after 12 months,”’ negotiated more 
than a year after its date, is negotiated an unreasonable length of time 
after its issue, and one who takes it is not a holder in due course. 

The Supreme Court of North Dakota reviewed the cases on the ques- 
tion of reasonable time and said: 

“It is well established that a note payable on demand is due within a 
reasonable time after its date, and there are practically no authorities 
which hold that such a reasonable time can be extended beyond a year.” 
McAdam v. Grand Forks Mercantile Co., 24 N. D. 645, 140 N. W. 725. 
47 L. R. A. (N. S.) 246. 

For purpose of indorsement, demand paper has been held to be overdue 
in two months, Camp v. Scott, 14 Vt. 387; ten weeks, Losee v. Dunkin, 
7 Johns. 70, 5 Am. Dec. 245; three months, Herrick v. Woolverton, 41 
N. Y. 581, 1 Am. Rep. 461; four months, La Due v. Kasson First National 
Bank, 31 Minn. 33, 16 N. W. 426; six months, Thompson v. Hale, 6 Pick. 
(Mass.) 259. And see other cases collected in note 93c, 8 C. J. 408. 

Looking to the authorities, the nature of this instrument, the usage of 
business, and the facts of this particular case, we conclude that no one 
who may have come into possession of the instrument in suit can be a 
holder in due course. It certainly could not have been negotiated until 
more than a year after the date of its issuance. 

The complainant is entitled to recover from the bank the amount of 
the said certificate of deposit without the execution of an indemnity bond. 
Our statutes, as contained in Thompson’s Shannon’s Code, are as fol- 
lows: 


“5694. Lost Instruments, How Supplied—Any lost instrument may 
be supplied by affidavit of any person acquainted with the facts, stating 
the contents thereof, as near as may be, and that such instrument has 
been unintentionally lost or mislaid, and is still the property of the person 
claiming under it, unpaid and unsatisfied. 

“5697. Indemnity Bond may be Required—The court of justice before 
whom the action is tried, may, in case recovery is had upon a lost instru- 
ment, require the parity claiming under it to give bond with good security, 
in double the amount of the claim, payable to the opposite party, and 
conditioned to indemnify such party against any demand by action on 
such lost instrument; and execution shall be stayed until such bond is 

iven. 
“5698. Unless Two Years Have Elapsed Since Maturity of Instrument. 
—The person recovering on such lost instrument may, however, after the 
lapse of two years from the maturity of such instrument, enforce his re- 
covery without giving the bond prescribed in the last section, in which 
case, the person from whom the recovery is had, may plead the judgment 
in bar of an action by the actual holder of such lost instrument.”’ 


Complainant made demand for the payment of the deposit evidence by 
this certificate more than two years ago. If a demand was necessary to 
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mature the certificate as between her and the bank, still she could not be 
required to present the certificate. It being lost and its whereabouts 
unknown, as a matter of course it was impossible for her to present it 
and to hold that presentation of the lost instrument must be made would 
be to destroy the efficacy of the section of the Code last quoted as to such 
paper. 

Section 5698, supra, provides that the ‘‘person from whom recovery is 
had may plead the judgment in bar of an action by the actual holder of 
such lost instrument.’’ This fully protects the bank. 

Under the circumstances of the case, we think the chancellor properly 
taxed the costs of this proceeding to the complainant. The defendant 
bank has acted in good faith throughout, and only desired to be protected. 
This litigation has been rendered necessary by the carelessness of the com- 
plainant or her husband, the deceased, and the bank should not be put 
to any expense on account thereof. 

The decree of the chancellor is affirmed, with all costs taxed to the com- 
plainant. 


INCORPORATION OF BANK. 


Speer v. Dossey, Court of Appeals of Kentucky, November 16,1917. 198 S. W. Rep. 19. 


The banking commissioner of Kentucky has no discretion to with- 
hold his approval of the articles of incorporation of a bank on the 
ground that the establishment of such a bank would be detrimental 
to one already located in the community, nor on the ground that 
there is not sufficient business to justify the existence of an additional 
bank. 


Appeal from Circuit Court, Franklin County. 

Mandamus by A. P. Dossey and others against George G. Speer, 
Banking Commissioner of the Commonwealth of Kentucky. From judg- 
ment granting the writ, defendant appeals. Affirmed. 

Charles H. Morris, Atty. Gen., and Overton S. Hogan, Asst. Atty. 
Gen., for appellant. Ed. C. O’Rear, of Frankfort, for appellees. 

SaMPSON, J. The appellees, Dossey and several others, undertook the 
organization of a state bank, under the laws of this commonwealth, to 
be located at Fountain Run, Monroe county, Ky. The articles of incor- 
poration were duly prepared, signed, and acknowledged by the incor- 
porators and presented to George G. Speer, banking commissioner of the 
commonwealth, for his approval, as required by subsection 20 of section 
165a, Kentucky Statutes. The banking commissioner refused to ap- 
prove the articles of incorporation, and this action in mandamus was in- 
stituted by the incorporators in the Franklin circuit court to require 
Speer, as banking commissioner, to approve the articles. By the allega- 
tions of the petition it is made to appear that the plaintiffs (21 in number) 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 53. 
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have complied with the requirements of the statute, regulating the 
organization and establishment of banks and trust companies in this 
commonwealth, and that the articles of incorporation conform to the 
statutes in such cases made and provided, and that such articles have 
been duly signed and acknowledged by each of the incorporators, and 
that each of the said incorporators is of good moral character, and is 
worth double the amount of his subscription to stock, exclusive of his 
exemptions and liabilities, and they in good faith intended the establish- 
ment of a bona fide banking business. 

By the answer the banking commissioner admits that the incorporators 
have properly complied with the statutes in the preparation and execu- 
tion of the articles of incorporation, and that each of said incorporators is 
of good moral character and in good standing financially, and worth 
above his exemptions and liabilities double the amount of his subscription 
to stock, but he denies that the incorporators are in good faith in the 
establishment of the bank, but asserts that they are incorporating the 
bank as a retaliatory measure against certain other citizens in Fountain 
Run community, who are preparing to engage in a flour milling business 
in opposition to a mill already there. The statute requiring the approval 
of the articles of incorporation by the banking commissioner reads, in 
part, as follows: 

“Upon presentation the said articles of said incorporation to the bank- 
ing commissioner for approval said commissioner shall carefully examine 
same, and shall make such inquiry and investigation as to the financial 
standing and moral character of each of the incorporators as he may 
deem necessary, and shall require said incorporators to furnish satis- 
factory proof that each is worth over and above all exemptions and 
liabilities, at least double the amount of the par value of his stock sub- 
scription. He shall inform himself that the incorporators are seeking to 
establish a bona fide banking or trust business, and are acting in good 
faith, and upon his conclusions, he shall approve or refuse to approve said 
articles of incorporation.”’ 


The commissioner, in refusing to approve the articles of incorporation, 
wrote one of the incorporators, at Fountain Run, a letter dated May 11, 
1917, in which he stated, among other things, that he had conducted 
an investigation “‘of the country and conditions surrounding your title 
town, with a view of ascertaining whether there is a demand for a second 
bank at this place.”” ‘‘I have tried to ascertain if another bank was char- 
tered at this place, if both of them could secure enough business to justify 
the establishment of a second bank.’”’ And the letter further states that 
the commissioner has had one of his examiners investigate the bank al- 
ready established, and that such examiner has reported to the commis- 
sioner ‘‘that he did not believe a second bank could succeed, and, if it did 
succeed, it would destroy the one already located there,’’ and, further, 
“that the establishment of another bank would either ruin the bank al- 
ready there, or the one established would fail in its efforts to build up a 
good, strong financial institution.’’ The letter adds, however, that the 
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approval of the articles is refused ‘“‘for the further reason that we do not 
believe there is sufficient business in this community to justify the estab- 
lishment of a second bank.” 

Under the statute above quoted, it is the duty of the incorporators of a 
bank to present the proposed articles of incorporation to the banking com- 
missioner for his approval before filing and recording the same in the 
office of the county court clerk, and of the secretary of state. The sta- 
tute then makes it the duty of the banking commissioner to examine the 
articles of incorporation, and to make such inquiry and investigation as 
to the financial standing and moral character of each of the incorporators 
as he may deem necessary, and he shall require such incorporators to 
furnish satisfactory proof that each is worth over and above his exemp- 
tions and liabilities at least double the amount of the par value of his 
stock subscription; and the commissioner shall also inform himself that 
the incorporators are seeking to establish a bona fide banking pr trust 
business, and are acting in good faith. In this instance, the proposed 
incorporators brought the articles to the office of the commissioner in 
Frankfort, Ky., and presented them to the commissioner with full in- 
formation regarding their purpose, the moral and financial standing of 
the incorporators, and such other information as the commissioner sought 
to obtain. Thereafter the commissioner sent two of his bank examiners 
into the village of Fountain Run to make a survey of the local conditions, 
and to report to him. In his letter, declining to approve the articles of 
incorporation, the banking commissioner makes it clear that he is with- 
holding his approval of the articles because, in his opinion, the establish- 
ment of the new bank would be to the detriment of the one already there, 
and that ‘“‘both of them could not secure enough business to justify the 
establishment of a second bank,”’ and that he “did not believe a second 
bank could succeed,” and “‘if it did succeed, it would destroy the one al- 
ready located there,”’ and for the further reason, ‘‘We do not believe there 
is sufficient business in this community to justify the establishment of a 
second bank.” 

Neither of the reasons assigned by the banking commissioner for with- 
holding his approval of the articles come within the discretion allowed 
him in subsection 20 of section 165a, Kentucky Statutes. He has and 
may exercise a discretion concerning the composition of the articles of 
incorporation, and as to the financial standing and moral character of the 
incorporators, and also as to the solvency of the incorporators and their 
financial worth over and above their exemptions and liabilities, and like- 
wise may he exercise a discretion as to the good faith and bona fide 
intention of the incorporators to establish and carry on a regular banking 
‘business, but beyond this, his duties are ministerial. 

In this case the commissioner admits the incorporators have brought 
themselves within the requirements of the statute in all particulars, 
except with reference to their good faith or bona fide intention to conduct 
a regular banking business. With respect to their lack of good faith or 
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bona fide intention the commissioner relied upon certain evidence in 
the record showing that some of the incorporators were interested in a 
flour mill in the village of Fountain Run, and that persons interested 
in the old bank there were proposing to promote another milling 
company in opposition to the one already established, and that the 
organization of this bank was proposed as a retaliatory measure, 
and not in good faith. The good faith contemplated by the statute 
has reference only to a fixed purpose and intention on the part of 
the incorporators to engage in a regular banking business as dis- 
tinguished from a stock jobbing or advertising scheme in the interest of 
some auxiliary enterprise; the words “‘good faith” in the sense employed 
in this statute mean a settled purpose or determination to inaugurate 
and carry on a legitimate banking or trust business in the usual course, 
as contra-distinguished from the flotation of a spurious or false represen- 
tation of such an institution. The incorporators of a bank are acting in 
good faith, within the meaning of this statute, when they form a fixed 
purpose not only to organize, but to institute and carry on, a banking 
business in the mode prescribed by law, without reference to its inter- 
ference with other established banks, or its opportunity for profit from 
the undertaking. The bona fide intention relates to the banking insti- 
tution as a entity. The bank must be a bona fide institution, not a 
phantom, and the good-faith requirement has reference only to the honest 
purpose of the incorporators to establish and carry on a real bank, accord- 
ing to law, without regard to secondary results. That the new bank may 
work a hardship upon the one already established in the same community 
does not affect the good faith or bona fide intention, even though this 
may be well known to the incorporators of the new bank. The incor- 
porators may even entertain ulterior motives, such as the supplanting of 
another institution, by application of progressive business methods, yet 
such motives will not justify the banking commissioner in withholding 
his approval of the articles of incorporation. 

It is not within the province of the banking commissioner to ascertain 
whether two banking institutions will prosper in a given town, nor whe- 
ther the establishment of a new bank will prove detrimental to the one 
already there, but his discretion must be exercised only within the limits 
prescribed by the statute. Within these limits the banking commis- 
sioner has a discretion, but once the facts are ascertained, showing the 
incorporators to have placed themselves within the requirement of the 
law, the subsequent duties of the commissioner are purely ministerial, 
and he may not withhold his approval for any reason outside the pale of 
discretion allowed by the statute creating his office. If he refuse a court 
of equity, will compel proper action. The statute does not contemplate 
the suppression of competing banks by the withholding of the approval of 
the commissioner to articles of incorporation merely upon the ground that 
the business may not prove profitable, or may be a detriment to a bank 
already established in a given community. It is the duty, however, of 
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the banking commissioner to look to the moral standing and financial 
worth of the incorporators and their good faith and intention to carry on 
a regular legitimate banking or trust business. Their purpose, however, 
to enter into competition with an established banking institution in the 
same community, or even to destroy its business by fair competitive 
means, would not amount to want of good faith or bona fide intention 
upon the part of the incorporators to establish and carry on a banking 
business as contemplated by the statute. It has been and is the policy 
of this state to encourage the establishment of banks and other corpora- 
tions even in competition to one another because out of a wholesome 
rivalry the general public derives a benefit. If the construction the com- 
missioner places upon this statute can be maintained every established 
banking institution in the commonwealth could defeat the organization 
of a second bank in its community for similar reasons, because it might 
well be argued in every such case that the establishment of a new insti- 
tution would take away part of the business of the old bank, and to that 
extent weaken it and reduce the profits arising from its established busi- 
ness. It may be said that one bank in any town or city is sufficient, be- 
cause the whole population can there be served. This would likewise 
apply to every mercantile establishment as well as mills and other in- 
dustrials, because a monopoly is always profitable to the holder of the 
exclusive privilege. 

Under the facts in this case, the refusal of the banking commissioner 
to approve the charter of the Farmers’ Bank of Fountain Run appear to 
have been without warrant of law. The lower court properly granted the 
mandatory order, requiring the commissioner forthwith to approve, in 
writing over his official signature, the articles of incorporation of said 
banking institution. 

Judgment affirmed. 


DEPOSIT IN TWO NAMES. 


In re Rehfeld’s Estate, Supreme Court of Michigan, September 27, 1917, 164 N. W. Rep. 372- 


Under the laws of Michigan providing that when a deposit is 
made in the names of two persons, in form to be paid to either or 
the survivor, such deposit shall become the property of such persons 
as joint tenants, the survivor is entitled to the deposit upon the 
death of one of the parties. 


Error to Circuit Court, Wayne County; George P. Codd, Judge. 

Proceedings in the estate of Charles Rehfeld. From an allowance 
of the account of George Bloss, executor, Arthur E. Schreiter brings 
writ of error. Affirmed. 

Argued before Kunn, C. J., and Stone, Birp, Moore, STEERE 
Brooke, and Fettows, JJ. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §175. 
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Munro & Powell, of Detroit, for appellant. 
Detroit for appellee. 

Brooke, J. In this case the deceased Charles Rehfeld on August 
5, 1913, deposited in the Mt. Clemens Savings Bank the sum of $2,000 
to the credit of “Charles Rehfeld or George Bloss or either or the sur- 
vivor.”’ On February 27, 1915, the deceased made a last will and testa- 
ment by the terms of which, after a number of specific bequests, he de- 
vised and bequeathed the residue of his estate to George Bloss and 
Arthur E. Schreiter, two-thirds to Bloss, and one-third to Schreiter. 
Shortly thereafter Rehfeld died. Bloss, who was named executor in 
the will, took possession of the estate and the evidences thereof and 
went to Mt. Clemens for the purpose of having the deposit in the Mt. 
Clemens Savings Bank transferred to himself as executor. There for 
the first time he learned of the terms under which the deposit had been 
made. He thereupon signed the signature card and withdrew the fund, 
claiming it to be hisown. His account in the probate court was charged 
with said deposit, it being there held that the same constituted a part 
of the Rehfeld estate. Upon appeal to the circuit court this ruling 
was reversed, and the fund was held to belong to Bloss personally. From 
this decision Arthur E. Schreiter appeals; it being his contention that 
said fund is a portion of Rehfeld’s estate, and that he is entitled to one- 
third thereof as devisee of that proportion of the residue. 

Appellee relies upon the provisions of Act No. 248, P. A. 1909, section 
3 of which provides: 


Dohany & Herch, of 


‘“‘When a deposit shall be made in any bank or trust company by any 
person in the name of such depositor or any other person, and in form 
to be paid to either or the survivor of them, such deposits thereupon and 
any additions thereto, made by either of such persons, upon the making 
thereof, shall become the property of such persons as joint tenants, 
and the same, together with all interest thereon, shall be held for the 
exclusive use of the persons so named and may be paid to either during 
the lifetime of both, or to the survivor after the death of one of them, 
and such payment and the receipt or acquittance of the same to whom 
such payment is made shall be a valid and sufficient release and dis- 
charge to said bank for all payments made on account of such deposits 
prior to the receipt by said bank of notice in writing not to pay such 
deposit in accordance with the terms thereof.” 


The state of New York has a statutory provision (section 144 of the 
Banking Law [Consol. Laws, c.2; Laws of 1909, c.10]) practically identical 
with the Michigan statute. 

In March, 1913, in the case of Clary v. Fitzgerald, 155 App. Div. 
659, 140 N. Y. Supp. 536, the identical question here at issue was con- 
sidered. The court there said: 

“It may be conceded that, had this provision not been added to the 
Banking Law, the charge of the trial court would * * * have been 
correct. * * * The effect of this added provision has not been di- 


rectly at issue in any reported decision to which our attention has been 
called. In the case of Bonnette v. Molloy, 153 App. Div. 73, 138 
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N. Y. Supp. 67, in discussing the effect of a deposit similar in form to 
that before us in the present case, Laughlin, J., incidentally refers to 
the added provisions and says: ‘If the moneys had been deposited 
after the enactment of this statutory provision there could be no ques- 
tion but that the defendant (the survivor) would be entitled to the fund.’ 
The effect of this same provision of the law is thus stated in Brady on 
Bank Deposits, p. 46: ‘It must be added that, under a New York 
statute, a deposit of this character would to-day create an estate in 
joint tenancy, even without the delivery of the passbook. But, under 
that statute, once the deposit is opened, and the estate in joint tenancy 
created, the depositor cannot revoke the gift or take it back. If he 
draws the money and uses it, he is accountable to the donee as any other 
joint tenant of personal property would be.’ (It may be observed that 
equivalent statutory provisions were in 1909 adopted in California 
* ¥* * and Michigan. * * * 

“The fact that this deposit was entered in form to the credit of in- 
testate ‘or’ defendant by name, instead of to the credit of intestate 
‘and’ defendant, does not change the effect of the deposit as one being 
in the names of both. Matter of Meehan, 59 App. Div. 156, 69 N. Y. 
Supp. 9; McElroy v. Albany Savings Bank, 8 App. Div. 46, 40 N. Y. 
Supp. 422. The deposit was one within the classification of the statute, 
made by the intestate in the names of herself ‘and another person and 
in form to be paid to either or the survivor of them.’ It would seem, 
therefore, if any effect is to be given to the direct and explicit language 
of the statute, this deposit, as the statute provides, thereupon, pre- 
sumptively at least, became the property of the designated depositors 
‘as joint tenants,’ i.e., as joint owners. * * 

“We think, therefore, that the necessary Pm of this provision of 
the statute is that the single fact, unexplained by other competent 
evidence, that a deposit in a savings bank in the form in which this de- 
posit was made fixes the respective rights of the depositors named as 
joint owners of the property with all the incidents attaching to such 
ownership. * * 

“We conclude, allies that the deposit in the bank of the fund in 
the form-in which it was made was sufficient, in the first instance, to 
establish in this action a joint ownership in the fund with the attendant 

-right of survivorship therein.” 


This decision was affirmed in the Court of Appeals, 213 N. Y. 696, 
107 N. E. 1075, without opinion. 

In Anson v. Savings Bank of Utica, 155 App. Div. 939, 140 N. Y. 
Supp. 1017, it was held that, where a deposit was made to the credit 
of either of two persons, either or the survivor to draw, evidence of 
declarations and oral statements by them, made after the deposit, was 
admissible to show that it was not intended that they should own the 
deposit as joint tenants. See, also, In re Reynolds’ Estate, 163 N. Y. 
Supp. 803, where the deposit under consideration was held to be gov- 
erned by section 144 of the Banking Law of New York, and that the use 
of the word “‘or’”’ instead of the word “‘and’”’ was of no consequence. 

We are of opinion that in enacting the legislation in question it was 
the legislative intent not only to protect banks in the payment of de- 
posits made in the manner indicated by the statute, but to actually 
fix the ownership of the fund, and that the same becomes, when de- 
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posited, in the language of the statute, “‘the property of such persons 
as joint tenants.’’ But, aside from the statute, we think this case is 
controlled by our decision in Negaunee National Bank v. Le Beau, 
161 N. W. 974, where it was held that the writing governing the deposit 
itself indicated on the part of the depositor “‘the intention to create 
in his daughter, Sophia Charles, a present estate in the fund * * * 
in case of his death.”’. 
The judgment is affirmed. 


NOTE MARKED “PAID” BY MISTAKE. 


In re Philpott’s Estate, Supreme Court of Iowa, September 24, 1917. 164 N. W. Rep. 167. 


Where an action is brought upon a note which has been stamped 
“‘paid”’ and the holder claims that the note was so stamped through 
error, the burden is upon the holder to establish the same by compe- 
tent evidence. 


Appeal from District Court, Polk County; William H. McHenry, 
Judge. 

Appeal from a judgment in favor of the executrix of the estate of 
-Charles H. Philpott, deceased, on a claim based upon two promissory 


notes executed by deceased to the American-Canadian Land Company. 
Trial to a jury. Verdict for defendant. Plaintiff appeals. This is 
the second appeal in this case. For full statement of facts, see In re 
Estate of Philpott, 169 Iowa, 555, 151 N. W. 825, Ann. Cas. 1917B, 
839. Affirmed. 

Randall, Courtney & Harding, of Cedar Rapids, and Roy E. Cubbage, 
of Des Moines, for appellant. Nourse & Nourse, of Des Moines, for 
appellee. 


Per Curiam. Upon the former appeal, the question of whether 
plaintiff was a holder of the notes in suit in good faith was involved. 
Upon this appeal, however, the sole question is whether the evidence was 
sufficient to justify the submission of the case to the jury. The court 
instructed the jury that plaintiff was, in fact, a holder in good faith. 
There was evidence, not before the court, upon the former trial, that 
probably justified the trial court in withdrawing from the consideration © 
of the jury all questions except the one submitted. 

The notes in suit were held by the appellant as collateral security 
for the payment of two other notes, one for $4,700 and one for $2,000, 
executed by the American-Canadian Land Company. The notes in suit 
were executed June 12, 1911, and on the 30th transferred to the appellant 
as collateral security for the notes referred to. On October 25, 1911, 
a contract was entered into between the deceased and the American- 
Canadian Land Company by the terms of which several notes executed 
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by the deceased, of which the two in controversy were a part, were to 
be returned by the said company to deceased. At the time, however, 
the two notes in controversy were held by appellant. On August 7, 
1912, the $4,700 and $2,000 notes executed by the American-Canadian 
Land Company were stamped ‘‘Paid’’ by appellant, using the regular 
stamp of the State Bank of Central City in making said cancellation. 
There was also written across the back of the notes the following: 


“Stamped paid by mistake. J. W. Wright. Witness: J. H. Westcott.” 


J. W. Wright was a member of the American-Canadian Land Company, 
and J. H. Westcott a clerk in the employ thereof. 

Appellant testified that the $4,700 and $2,000 notes had not been 
paid, and that the same were stamped “‘Paid”’ at a time when the question 
of executing new notes by the maker was under consideration; that 
after some reflection he concluded he preferred the old notes; hence the 
indorsement on the back to the effect that the cancellation was placed 
thereon by mistake. The court instructed the jury that, because of 
the notes appearing upon their face to have been canceled, the burden 
was on the defendant to overcome the prima facie showing of payment 
made thereby. This was the sole question submitted to the jury. 

It is contended by appellant that the testimony was without conflict, 
for none of the statements of the several witnesses called with reference 
to the cancellation and indorsement on the back of the notes were 
disputed. Under section 3060a123, Supplement to the Code of 1913, 
it is provided. 

“A cancellation made unintentionally, or under a mistake, or without 
the authority of the holder, is inoperative; but where an instrument 
or any signature thereon appears to have been canceled, the burden of 


proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake or without authority.”’ 


The court’s instruction was based upon this provision of the statute. 
It is the theory of appellant that the evidence offered on his behalf 
completely overcame the presumption which cast the burden upon him 
to explain the cancellation, and that he was entitled to have a verdict 
directed in his favor. He also seeks to avoid the statute upon the 
theory that the notes, appearing to have been canceled, were not the 
notes in suit, but the notes for which the former were held as collateral 
security. We think the distinction without merit. The satisfaction of 
the notes for which the collateral was held would, under the facts ap- 
pearing in this case, operate as a satisfaction of the notes in suit, as, 
under the agreement with the payee, the notes were to be returned to 
the maker. The burden was on the appellant to overcome the presump- 
tion arising from the apparent cancellation of the principal notes, and 
the question was for the jury. 

The judgment of the lower court is affirmed. 

Affirmed. 






















THE BANKING LAW JOURNAL 
, PROTEST AFTER MATURITY. 


Keer v. Dyer, Supreme Judicial Court of Maine, November 13, 1917. 





102 Atl. Rep. 178. 





A notary’s certificate of protest, declaring that on the 9th of the 
month he presented for payment a note maturing on the 8th and 
gave notice of dishonor, is insufficient to charge an indorser. 


Exceptions from Supreme Judicial Court, Cumberland County, at 
Law. 
Assumpsit by Theodore Kerr against Lorenzo F. Dyer. Court orders 
verdict for defendant, and plaintiff excepts. Exception overruled. 
Argued before CornisH, C. J., and SPEAR, Kinc, Birp, Hanson, 
and Mapican, JJ. 
Harold R. Foss, of Portland, for plaintiff Woodman & Whitehouse 
and Clement F. Robinson, all of Portland, for defendant. 
Birp, J. This is an action of assumpsit upon a promissory note of 
the tenor following: 
$300. Portland, Maine, June 8, 1909. 
“Four months after date I promise to pay to the order of A. W. Dyer 
three hundred dollars, at any bank in Portland, Maine. 
“Value received with interest. 


“C. B. Dalton.” 
The note bore the following indorsements: 


“A. W. Dyer, Lorenzo F. Dyer, Theodore Kerr. Previous indorse- 
ments guaranteed. Pay to the order of Portland National Bank, 
Portland, Maine, Westbrook Trust Company, Westbrook, Maine. W. 
M. Lamb, Treas.” 

The declaration alleged an indorsement of the note by the payee 
to Lorenzo F. Dyer and by the latter to the plaintiff, and that he on 
the 8th day of October, 1909, at Portland, presented the note when 
due and payable to the maker for payment which he refused. The 
case was tried in accordance with the declaration as an action of indorsee 
against indorser. Colburn v. Averill, 30 Me. 310, 318. 

At the close of the evidence of the plaintiff, the court directed a verdict 
for defendant upon the express ground that there was no evidence in 
the case that demand was made on the day the note became due to 
fix the liability of the indorser. It is upon exception to this ruling that 
the case is before this court. 

It is the undoubted law of this state that when a note is made payable 
at any bank or either of the banks in a city or town it may be presented 
at either of them. Langley v. Palmer, 30 Me. 467, 50 Am. Dec. 634. 
Allen v. Avery, 47 Me. 287. The law requiring a demand upon the 
maker of a promissory note, in order to fix the liability of an indorser, 
is satisfied if the note was in the bank at which it was made payable, 
or was demanded there, on the day when it felldue. Magoun v. Walker 
49 Me. 419, 420. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §326. 
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The evidence in the case is the note, the certificate of a notary public, 
protesting the note for alleged nonpayment and the testimony of the 
plaintiff. 

The certificate of the notary alleges that on the 9th day of October, 
1909, he presented and demanded payment of the note at the Portland 
National Bank of Portland (one of the banks of Portland, Me.); that 
payment was refused; that, the note remaining unpaid, he duly and 
officially notified the indorsers of its dishonor by written notice, each 
notice requiring payment. 

The note maturing on the 8th day of October, 1909, the certificate 
of the notary is not even prima facie evidence of a legal presentment 
and demand. Page v. Gilbert, 60 Me. 485, 488, 489; Brooks v. Blaney, 
62 Me. 456, 458. 

It is urged for the plaintiff that his evidence shows that the note was 
in the Portland National Bank for collection on the day of its maturity. 
We do not find that it does. The burden of proof is upon the plaintiff 
to show that all the steps were taken necessary to hold the indorser. 
No step is presumed to have been taken without some evidence. Mag- 
oun v. Walker, 49 Me. 419, 420. The testimony of plaintiff does not 
include the date on which the note was sent to the bank, through the 
trust company, for collection—whether before, on, or after the day of 
its maturity. Considering the fact that the notary made demand on 
the day after maturity, and his statement must be taken as true, it 
seems, considering all possible inferences little better than a possibility 
that the note was at the bank on the day of maturity, and to base a 
conclusion upon a possibility is unwarranted. Titcomb v. Powers, 108 
Me. 347, 349, 80 Atl. 851; Allen v. Railroad Co. 112 Me. 480, 483, 92 Atl. 
615; Seavey v. Laughlin, 98 Me. 517, 57 Atl. 796. 

The plaintiff having failed to prove legal presentment and demand to 
fix the liability of the indorser, the exceptions must be overruled; and 
it is so ordered. 


NOTE HELD AS COLLATERAL. 
Vogler v. Manson, Supreme Court of Alabama, May 17, 1917. 76 So. Rep. 117. 


A person who receives a promissory note as collateral security 
for a pre-existing debt has the rights of a holder in due course. 


Appeal from Circuit Court, Cullman County; R. C. Brickell, Judge. 

Assumpsit by H. T. Manson against Mrs. H. E. Vogler and P. G. 
Hartun. Judgment for plaintiff, and defendants appeal. Transferred 
from Court of Appeals under section 6, p. 449, Acts 1911. Affirmed. 

The note is described as one made by the two defendants, and another 
not sued, because dead, payable to the German Bank, at the German 
Bank of Cullman, Ala., on October 30, 1914, and that the note, for a 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §225. 
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valuable consideration and before maturity, had been duly assigned and 
transferred by indorsement in writing on the back thereof in blank, and 
that it was the property of plaintiff, and purchased in due course. 

Emil Ahlrichs, of Cullman, for appellant. George H. Parker, of 
Cullman, and Eyster & Eyster, of Albany, for appellee. 

Sayre, J. Action on a negotiable promissory note by appellee against 
appellants. 

Formerly it was the law of this state—settled by the decisions of this 
court which, it may be conceded, were against the weight of authority 
elsewhere—that one who held negotiable paper taken as collateral 
security for a pre-existing debt was not a bona fide holder for value, and 
not entitled to protection against equities and defenses existing between 
prior parties. Connerly v. Planters’ & Merchants’ Ins. Co., 66 Ala. 
432, and cases cited; 2 Encyc. Dig. p. 374, §209. But it results from 
some definitions contained in the Uniform Negotiable Instruments Law, 
adopted in this state in 1907 (Code, §§4958-5143), that our law on the 
point mentioned above has been changed, so that now a holder, other- 
wise in due course, is not deprived of the advantage of his position as a 
bona fide holder for value by reason of the fact that he has taken the 
paper as co!lateral security for a pre-existing debt. These definitions 
are as follows: 

Section 5007: ‘‘A holder in due course is a holder who has taken the 
instrument under the following conditions,’’ among others nominated in 
the section: ‘“(3) That he took it in good faith and for value.” 

Section 4982: “An antecedent or pre-existing debt constitutes value, 
and is deemed such, whether the instrument is payable on demand or at 
a future time. Where value has at any time been given for the instru- 
ment, the holder is deemed a holder for value in respect to all parties 
who became such prior to that time.” 

And section 5012: ‘‘A holder in due course holds the instrument 
free from any defect of title of prior parties, and free from defenses 
available to prior parties among themselves, and,” to quote the original 
statute for the remainder of the section (Acts 1907, p. 671), ‘“‘may enforce 
payment of the instrument for the full amount thereof against all parties 
liable thereon.” 

This change in the law was overlooked in Miller v. Johnson, 189 Ala. 
354, 66 South. 486, and on this point the court there fell into error. 
Further, it will be noted, as pertinent to the rights of the plaintiff, that: 

“A holder who derives his title through a holder in due course, and who 
is not himself a party to any fraud or illegality affecting the instrument, 
has all the rights of such latter.” 

It was clear upon the evidence, and without contradiction, that the 
Hanover National Bank, from which plaintiff derived title by purchase 
at a sale for the foreclosure of the collateral held by it, was a holder in 
due course, and that plaintiff himself was not a party to any fraud or 
illegality affecting the instrument. The only debatable question is 
whether there was any evidence of payment that should have taken that 
issue to the jury. There was evidence going to show that, notwith- 
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standing the payee, the German Bank of Cullman, had pledged plain- 
tiff’s obligation with the Hanover Bank, the German Bank had authority 
to collect the note for account of the Hanover Bank, and the defendant 
Vogler, testifying as a witness in her own behalf, evidently intended to 
produce the impression that certain deposits made from time to time 
with the German Bank to the credit of her minor children had been 
accepted by the bank as payments on the note in suit. But we feel 
constrained to agree with the court below in what appears to have been 
its conclusion, viz. that, while Mrs. Vogler may have intended by means 
of these deposits to accumulate a fund for the payment of this note, it 
appears from her own evidence that the deposits were in fact just what 
they purported to be—4. e., deposits to the credit of her minor children— 
and were never at any time transferred as credits upon her note. Hence 
we hold, regretfully, that when the German Bank failed the deposits to 
which we have referred were lost to Mrs. Vogler and her children, that 
there was no authority in law or fact for their application as payments 
upon the note in suit, and therefore that appellee was entitled to the 
general affirmative charge which was given on his request. 

It results, also, from what has been said, that, since plaintiff acquired 
the rights of a holder in due course, his demand on the paper held by 
him was not subject to be abated as to legal interest by reason of the fact 
that the transaction between the original parties—+. e., defendant and 
the German Bank of Cullman—had been tainted with usury. 

Affirmed. All the Justices concur. 


RESCISSION OF SALE OF BANK STOCK. 


Dreman v. Cooper, Supreme Court of Alabama, May 10, 1917. 76 So. Rep.94. 


A bill against a banking corporation and some of its stockholders 
to rescind a purchase of stock for fraud is demurrable, where it 
shows that neither the corporation nor one who made fraudulent 
representations received the benefit of the sale, and that those who 
received it did not make representations, and does not clearly 
allege whether the one who made fraudulent representations was 
agent of those who received the consideration, of the bank, of the 
purchaser, or was acting for himself. 


Appeal from Chancery Court, Jefferson County; A. H. Benners, 
Chancellor. 

Action by F. M. Drennen against Joseph D. Cooper and others. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Gaston & Drennen, of Birmingham, for appellant. Wm. M. Spencer, 
Jr., and Roy M. Sterne, both of Birmingham, for appellees. 

MAYFIELD, J. Appellant filed his bill against appellees to rescind a 
purchase of stock by him in appellee banking corporation. A demurrer 
was sustained to his original and amended bills, and from the decree 
on demurrer appellant prosecutes this appeal. 
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The authorities on the subject of the right of a subscriber to the capital 
stock of a corporation to rescind the contract of purchase and recover 
back his stock have at this term of the court been reviewed, and some 
of the rules of law governing such contracts announced. See Stone v. 
Walker, Supt., etc., et al. (Jefferson County Bank) 76 South.—. While 
the purpose and ends of the bill in the instant case are the same as those 
in the Walker Case, supra, the facts as averred in the two bills are entirely 
different. The bill in this case is lacking in many material averments 
contained in the other, and contains many not embraced in the other. 

The bill in this case, as last amended, contains several defécts which 
were pointed out by demurrer, and which justified the trial court in 
sustaining the demurrer. Its most serious defect is that it is filed against 
three or four different parties, and does not sufficiently allege the relation 
which each bears to the others to justify a rescission and the placing of 
the parties in statu quo. The wrongs alleged are ascribed solely to 
Enslen, alleged to be the president of the corporation or bank; but what 
relation he occupied toward the others, corespondents, is not clearly 
disclosed. While it is alleged that Enslen negotiated the sale of the 
stock to complainant, and made the false representations as to its value 
which induced complainant to purchase it, the bill fails to sufficiently 
show whether he was acting for himself, for the bank, or for the owners 
of the stock. The bill is uncertain in its allegations as to who owned the 
stock purchased—whether the Coopers or Harsh owned it, and whether 
jointly or severally. It is true that an excuse is alleged for this uncer- 
tainty of allegation of ownership of the stock when it was sold to com- 
plainant. While the bill alleges that Harsh received the consideration 
paid by complainant for the stock, and that he and others indorsed or 
transferred the stock, it fails to allege any contract or agreement between 
the Coopers, or Harsh, and the complainant, as to the sale of the stock, 
or whether they sold it to Enslen, or to the bank, and Enslen to the 
complainant, or whether Enslen was acting as the agent of Harsh, or of 
the Coopers, one or all, or of the bank. In fact, it fails to certainly allege 
that Enslen, who made the false representations, was acting as the agent 
of the vendors, or of the purchaser, or for himself, or for the bank. It 
is unnecessary to say that, in order for the owners of the stock to be 
bound by the fraud of Enslen, he must have been their agent, and they 
must have had, or been chargeable with, knowledge of the fraud or false 
representations in the sale of the stock. 

The bill is fatally lacking in these material allegations. While it 
may not be wholly lacking in these averments, they are entirely too 
indefinite and uncertain to warrant the only relief sought—that is, the 
rescission of the contract on account of fraud. Averments of such bills, 
as to fraud, must be clear, definite, and certain—must state the facts to 
show the fraud, and not mere conclusions. While the bill does suf- 
ficiently allege fraud on the part of Enslen, if he were the owner of the 
stock, or if the bank were the owner, and he acted for it in the sale 
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thereof, and the bank had received the benefit of the sale, yet it fails to 
sufficiently show these facts, but shows that neither the bank nor Enslen 
received the benefit of the sale. And while it shows that the consider- 
ation of the sale (the price of the stock) was deposited to the credit of 
Harsh, it fails to sufficiently allege that Harsh was responsible for the 
false representations of Enslen, inducing the complainant to purchase 
the stock. 

The bill is therefore fatally defective in its present condition, and there 
was no error in sustaining the demurrer thereto. 


Affirmed. 


PAYMENT OF FORGED CHECK. 


Bank of Brunswick v. Thompson, Supreme Court Xf North Carolina, October 17,1917. 93 S. E.Rep. 











A bank with which a person has a deposit assumes responsibility 
for the erroneous payment of any check not drawn or authorized by 
the depositor. 

Appeal from Superior Court, Brunswick County; Bond, Judge. 

Action by the Bank of Brunswick against J. W. Thompson and others. 
From a judgment for plaintiff for an insufficient amount, it appeals. 
Affirmed. 

This action was brought upon a note for $225, and interest. The 
defendants admitted the due execution of the note, but claimed that 
there should be a credit entered on it for $195, which had been wrongly 
charged up by the bank against the deposits of the defendant J. W. 
Thompson in said bank, one being an alleged check of April 9, 1913, 
for $95, and the other an alleged check for $100 charged against the 
defendant J. W. Thompson on September 26, 1913, and denied the 
validity of said checks, which sums the defendants pleaded as a counter- 
claim. 

The court charged the jury that: 

“Plaintiff bank having admitted receiving as a deposit the proceeds 
of the $225 note sued upon, the burden was upon the plaintiff to satisfy 
the jury by the preponderance of the evidence that the amount of the 
two checks in question had been properly paid out by the plaintiff 
bank upon a proper order or authority of the defendants J. W. Thomp- 
son, and had therefore been properly charged against him.” 

This is the only exception. The jury found in favor of the defendants, 
and the court rendered judgment in favor of the plaintiff for the amount 
of the note credited by said counterclaim. 

Robert Ruark, of Wilmington, and C. Ed. Taylor, of Southport, for 
appellant. E. K. Bryan, of Wilmington, for appellees. 

Crark, C. J. This case standsthus: The note sued on is admitted by 
the defendants. The deposit of the proceeds in plaintiff bank is ad- 
mitted, which is the counterclaim. The burden is therefore upon the 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §190. 
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bank to relieve itself of liability for said deposit by proof of payment. 
- This the bank should be able to do by production of the checks, or other- 
wise if checks had been lost. The defendant, of course, could not pro- 
duce the check which he claims was not given by himself or by his 
authority. Payment of the deposit being pleaded by plaintiff, the bur- 
den is on him who asserts it. Zachary v. Phillips, 101 N. C. 571, 8 
S. E. 359; McBrayer v. Haynes, 132 N. C. 610, 44S. E. 115; Guano Co. 
v. Marks, 135 N. C. 59, 47 S. E. 127. 

When one has a deposit in bank, it is held subject to his order, and 
the bank assumes the responsibility for the erroneous payment of any 
check not drawn nor authorized by the depositor, and the burden of 
proof is upon the bank. This is elementary law. 

The plaintiff relies upon McQueen v. Bank, 111 N. C. 509, 16 S. E. 
270, in which the bank admitted that the plaintiff had deposited with 
it a sum of money, but pleaded in its answer that the balance not drawn 
out had been assigned to it. It failed to offer any evidence in support 
of such allegation, and it was held that the plaintiff was entitled to 
recover the full amount of the deposit upon the pleadings. That case 
is in point for the defendant, for here the counterclaim by the defendant 
is for the amount of such deposit, and the burden is upon the plaintiff 
to account for the same. 

No error. 


—_ — 


COLLECTING BANK HELD NOT LIABLE. 


A. D. Adair v. Central Bank & Trust Corporation, Court of Appeals of Georgia, September 13, 1917. 
93 S. E. Rep. 542. 








A banking corporation received from another bank, its customer, 
for collection, a check apparently duly indorsed by the payee and 
by the forwarding bank. The receiving bank in turn indorsed the 
check and presented it to the drawee bank, by which it was paid. 
The receiving bank then, in good faith and without notice or 
knowledge of any defect or failure of title, fully accounted to its 
customer for the proceeds of the collection. Afterwards the payee 
and owner of the check (whose name had been indorsed thereon by 
its selling agent without notice and without authority so to do) 
brought an action against the bank first mentioned, on an implied 
contract for money had and received. Held, that the payment of 
the proceeds of the collection by the defendant bank to its customer, 
in good faith and without notice or knowledge of any defect in the 
title to the check, was a complete defense to the action. The ruling 
would be otherwise, had the suit been for wrongful conversion of 
the check, unless ratification were shown. 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by A. D. Adair & McCarty Bros., Incorporated, against the 
Central Bank & Trust Corporation. Judgment in the municipal court 
of Atlanta in favor of the defendant was affirmed on certiorari to the 
superior court, and plaintiff brings error. Affirmed. 

The plaintiff was the owner and holder of a note payable to its order, 
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made by Henderson & Vandegriff, of Nacoochee, Ga. Plaintiff in- 
structed one of its traveling salesmen, Powell, to call on the makers of 
the note and collect it. He was authorized to accept either a check or 
currency, as the makers preferred. He did not have the note in his 
possession. On April 13, 1916, he was given a check by the makers, 
payable to the order of the plaintiff. Without notice to the plaintiff or 
authority so to do, Powell indorsed the check in the name of the plaintiff, 
and cashed it at the bank of the Clermont Banking Company, of Cler- 
mont, Ga. That bank forwarded the check to the Citizens’ Bank of 
Gainesville, which indorsed and in turn forwarded the check to the 
Central Bank & Trust Corporation, of Atlanta, the defendant. The 
defendant in turn indorsed the check and sent it through the Atlanta 
Clearing House to the drawee, the White County Bank of Cleveland, 
where it was paid on April 18, 1916, and charged to the account of the 
makers. The defendant did not at any time have any ownership or 
interest in the check, but acted as an agent in collecting it; and when it 
received from the drawee bank, the proceeds of the check, it fully ac- 
counted to the Citizens’ Bank of Gainesville, and knew nothing of any 
irregularity in the indorsement for several months thereafter. After 
the giving of the check, the plaintiff by letter called on the makers of 
the note to pay it, and was notified, that it had been paid by check to 
Powell, and that the check itself had been paid. Plaintiff thereupon 
wrote to the makers that if Powell had received the check, and indorsed 
it in its name, and collected the proceeds, and if the makers would send 
to the plaintiff the check bearing such indorsement, the plaintiff would 
mark the note paid and surrender it to the makers. The makers com- 
plied with this proposal, and the plaintiff cancelled the note and returned 
it to the makers with full knowledge of all the circumstances with refer- 
ence to the indorsement and collection of the check. Plaintiff there- 
after called on Powell, to pay over to it the proceeds of the check, and 
he promised to do so. After some delay he disappeared, and the plain- 
tiff called upon the defendant to make good the amount of the check, 
which the defendant refused to do, and suit was brought in the munici- 
pal court of Atlanta. A judge of that court, sitting without a jury, 
heard the facts and gave judgment in favor of the defendant. On 
certiorari to the superior court the finding of the trial court was affirmed, 
and the plaintiff excepted. 

Smith, Hammond & Smith of Atlanta, for plaintiff in error. Candler, 
Thomson & Hirsch, of Atlanta, for defendant in error. 

GEorGE, J. We are not prepared to say that the act of the plaintiff 
in canceling the note and delivering it to the makers, with full knowledge 
of the foregoing facts, and its effort to collect the proceeds of the check 
from its agent, Powell, and its delay of several months in notifying the 
defendant of Powell’s lack of authority to indorse the check, did not 
amount to a ratification of the unauthorized indorsement. It is true 
that ratification is disclaimed, but one may disclaim and yet ratify. 
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The issue was for the judge, who heard and determined the facts of the 
case. Even though the facts be undisputed, yet, if different inferences 
may be drawn from the facts proved, the question is for the jury. Com- 
pare Dixon v. Bristol Savings Bank, 102 Ga. 461, 468, 31 S. E. 96, 66 
Am. St. Rep. 193. On the question of ratification, it must be born in 
mind that Powell was the admitted agent of the plaintiff, with authority 
to collect the note, and to receive in payment thereof either the cash or 
a check. He therefore merely exceeded his authority when he indorsed 
the check in the name of the plaintiff. If, under any view of the evi- 
dence, the question of ratification is one of fact, that question has been 
determined by the trial court adversely to the plaintiff. We do not, 
however, hold that the plaintiff ratified the indorsement of the check by 
its salesman. 

If the plaintiff did not ratify the unauthorized indorsement, it clearly 
elected to waive the tort and sue in assumpsit upon an implied contract 
for money had and received. 

This election is made manifest by the plain and unambiguous language 
of the petition filed on its behalf, wherein it is alleged that the defendant 
is ‘‘indebted”’ to the plaintiff in the principal amount of the check, 
together with legal interest from a date stated. Furthermore, it is 
expressly averred that “‘said proceeds of said check are held for the use 
of plaintiff as the rightful owner of said check, and this suit is brought 
to recover same.”” The prayer of the petition is for the recovery of the 
amount of the check, withinterest. The suit does not ask for ‘‘damages,”’ 
but is an action for money had and received. An action of this character 
is based on the theory of an unjust enrichment of the defendant, and upon 
an implied promise on the part of the defendant to pay to the plaintiff 
that which it has received, and which in law and in good conscience 
belongs to the plaintiff, and not to the defendant. It is inequitable that 
one should retain money which equitably belongs to another. 
It is undisputed that, long before the defendant had notice or 
knowledge of the irregularity in the indorsement, the check had been 
duly collected and the proceeds fully paid to the Citizens’ Bank of Gaines- 
ville. The defendant was a mere collecting agent of the Citizens’ Bank 
of Gainesville. In an action for the wrongful conversion of the check, 
the defendant would be liable. Since the plaintiff has waived its action 
in tort, and has elected to sue upon an implied contract, and since the 
defendant, without notice or knowledge of plaintiff’s rights in the prem- 
ises, has fully accounted to its principal for the proceeds of the check, 
the judge of the superior court, in our opinion, rendered the proper 
judgment. Pratt v. Foster, 18 Ga. App. 765, 90 S. E. 654; Rogers v. 
Durrence, 10 Ga. App. 657, 73 S. E. 1083; Alexander v. Coyne, 143 
Ga. 696, 85 S. E. 831, L. R. A. 1916D, 1039; Cowart v. Fender, 137 Ga. 
586, 73 S. E. 822, Ann. Cas. 1913A, 932. 

Judgment affirmed. 





«ie Rata ih ee a BESO 


ca la 





ne. eR ec 


Poiana as eben 





ACCEPTANCES, REDISCOUNTS, ETC., UNDER 
SECTION 13 OF THE FEDERAL RESERVE ACT. 


An Analysis of Section 13, as Construed by the Informal Rulings of the 
Board and the Opinions of the Board’s Counsel. (Continued). 


By JOHN EDSON BRADY. 


ACCEPTANCES BY MEMBER BANKS AND REDISCOUNT THEREOF 
BY FEDERAL RESERVE BANKS. 


The 4th and 5th paragraphs of section 13 of the Federal Reserve Act are 
co-related and it is proper that they should be taken up together. 

Paragraph 5 describes the classes of drafts and bills of exchange that 
are eligible for acceptance by member banks. Paragraph 4 provides in 
brief that any Federal Reserve Bank may discount a bill or draft, ac- 
cepted by a member bank under the authority of paragraph 5, provided 
the bill or draft has a maturity of not more than three months and bears 
the indorsement of at least one member bank. 

The text of these two paragraphs of section 13,as amended June 21, 
1917, is as follows: 


‘“‘Any Federal reserve bank may discount acceptances of the kinds 
hereinafter described, which have a maturity at the time of discount 
of not more than three months’ sight, exclusive of days of grace, 
and which are indorsed by at least one member bank. 

“‘Any member bank may accept drafts or bills of exchange drawn 
upon it having not more than six months’ sight to run, exclusive of 
days of grace, which grow out of transactions involving the im- 
portation or exportation of goods; or which grow out of transactions 
involving the domestic shipment of goods provided shipping docu- 
ments conveying or securing title are attached at the time of accept- 
ance; or which are secured at the time of acceptance by a ware- 
house receipt or other such documents conveying or securing title 
covering readily marketable staples. No member bank shall accept, 
whether in a foreign or domestic transaction, for any one person, 
company, firm, or corporation to an amount equal at any time in the 
aggregate to more than ten per centum of its paid-up and unim- 
paired capital stock and surplus, unless the bank is secured either by 
attached documents or by some other actual security growing out 
of the same transaction as the acceptance; and no bank shall accept 
such bills to an amount equal at any time in the aggregate to more 
than one-half of its paid-up and unimpaired capital stock and 
surplus: Provided, however, That the Federal Reserve Board, 
under such general regulations as it may prescribe, which shall apply 
to all banks alike regardless of the amount of capital stock and sur- 
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plus, may authorize any member bank to accept such bills to an 
amount not exceeding at any time in the aggregate one hundred per 
centum of its paid-up and unimpaired capital stock and surplus: 
Provided, further, That the aggregate of acceptances growing out 
of domestic transactions shall in no event exceed fifty per centum 
of such capital stock and surplus.” 

Analysis of Paragraphs 4 and 5. The following analysis of the pro- 
visions contained in paragraph 4 and 5 of section 13 may be helpful in 
giving a more comprehensive idea of their meaning and effect. 

Paragraph 4. 
Federal Reserve Banks may discount acceptances described in paragraph 
5, provided they 
1. Have a maturity at the time of discount of not more than 


three months sight, exclusive of days of grace, and 
2. Bear the indorsement of at least one member bank. 
Paragraph 5. 

A member bank may accept drafts or bills of exchange drawn on it, hav- 
ing a maturity of not more than six months sight, exclusive of days 
of grace, at the time of discount, which 

1. Grow out of transactions involving the importation or ex- 
portation of goods. 

2. Grow out of transactions involving the domestic shipment 
of goods, provided 

a. Shipping documents conveying or securing title are 
attached at the time of acceptance, or 

b. Paper is secured at time of acceptance by warehouse 
receipt or other document conveying or securing 
title, covering readily marketable staples. 

Limitations on amount of acceptances: 

1. Bank cannot accept bills, whether foreign or domestic, for 
any one person, firm or corporation, in excess of 10% of 
its unimpaired capital and surplus. 

2. The above limitation does not apply where the bank is 
secured by attached documents or other actual security 
growing out of same transaction as the acceptance. 

3. In any event bank cannot accept bills in excess of 50% of 
its capital and surplus, except by authorization of the 
Federal Reserve Board, which may permit acceptances 
up to 100%. 

4. Inno event are the domestic acceptances to exceed 50% of 
the bank’s capital and surplus. 


REDISCOUNTS BY FEDERAL RESERVE BANKS. 


Regulations of Federal Reserve Board. In addition to the statutory 
provisions above referred to, dealing with rediscounts by Federal Reserve 
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Banks of bills and drafts accepted by member banks, the Federal Reserve 
Board has adopted certain regulations pertaining to the same subject. 
These regulations form a part of regulation A, series of 1917, and read as 
follows: 


“To be eligible for rediscount the bill must have been drawn 

under a credit opened for the purpose of conducting, or settling 
accounts resulting from, a transaction or transactions involving (1) 
the shipment of goods between the United States and any foreign 
country, or between the United States and any of its dependencies 
or insular possessions, or between foreign countries, or (2) the 
domestic shipment of goods, provided shipping documents are 
attached at the time of acceptance; or it must be a bill which is 
secured at the time of acceptance by a warehouse receipt or other 
such, document conveying or securing title covering readily market- 
able staples.”’ 
‘“‘A Federal Reserve Bank must be satisfied, either by reference to 
the acceptance itself or otherwise, that it is eligible for rediscount. 
Satisfactory evidence of eligibility may consist of a stamp or certi- 
ficate affixed by the acceptor in form satisfactory to the Federal 
Reserve Bank.” 


Draft Against Shipment of Gold Bars. A Federal Reserve Bank may 
discount a bill accepted by a bank, drawn against gold bars shipped to 
Peru. Such a draft is based upon a transaction involving the exportation 
of goods. Informal Ruling, Dec. 4, 1916. 3 F.R.B. 29. 

Draft Secured by Chattel Mortgage on Cattle. Cattle should be con- 
sidered as a readily marketable commodity. Consequently a Federal 
Reserve Bank may rediscount a bankers’ acceptance secured by a 
chattel mortgage on cattle’ Informal Ruling January 6, 1916. 2 F.R.B. 
65. 

Federal Reserve Bank May Discount Renewals. The Federal Reserve 
Banks may discount renewals; they are not restricted to the discount 
of acceptances pertaining ‘‘to the original transactions only.’’ Whenever 
a member bank accepts “drafts drawn upon it and growing out of 
transactions involving the importation or exportation of goods having 
not more than six months’ sight to run”’ the Federal Reserve Banks may 
discount the same, provided that at the time of the discount they do not 
run more than three months. If the transaction has not been liquidated 
by the time the first acceptance matures and the member bank, under 
the law, may in that case renew the acceptance, there is no reason why 
the Federal Reserve Bank may not discount such renewed acceptance, 
though, of course, the Federal Reserve Bank may not engage in advance to 
discount any renewals. Informal Ruling June 16, 1915. 1F.R. B. 126. 


ACCEPTANCES BY MEMBER BANKS. 


Authority to Accept. A member bank requires no special authority 
from the Federal Reserve Board to engage in the acceptance business, 
unless it desires to conduct the business in acceptances in excess of 50 
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per cent of its capital and surplus. Informal Ruling, June 14, 1915. 
1F.R. B. 126. 


Maturity of Drafts Involving Shipment But not Sale of Goods. A 
member bank may properly accept a draft drawn against the shipment 
of goods from a corporation to its agent or branch, even though no sale 
of the goods is involved in the transaction. It is the opinion of the 
Federal Reserve Board, however, that although the Act fixes a maximum 
maturity of six months, nevertheless, in any case where a draft is drawn 
against the shipment of goods, in a transaction which does not involve 
the sale of those goods, the maturity of the draft should approximate the 
duration of their transit. In such a case the law contemplates that the 
acceptance of the draft should be for the purpose of financing the ship- 
ment and that it should not be the means of furnishing a credit for any 
other purpose. 


A slightly different situation arises, however, in the case where a draft 
is drawn against the shipment of goods in a transaction involving the 
sale of those goods, because in that case the draft may properly be drawn 
and accepted for the purpose of financing not merely the shipment but 
also the sale of the goods.- The maturity of the draft need not necessarily 
approximate the length of time involved in the shipment in such a case, 
though it must be limited to a maximum of six months, exclusive of days 
of grace. Informal Ruling, August 24, 1917. 3 F.R.B. 690. 


Agreement by Bank to Accept Drafts During Period of Nine Months. 
A national bank is authorized to enter into an agreement having more 
than six months to run, by the terms of which it obligates itself for a 
period of time specified in the agreement to accept drafts drawn upon it, 
provided that the drafts grow out of transactions involving the importa- 
tion or exportation of goods and the individual drafts have not more than 
six months’ sight torun. It should also be understood that the limitation 
of six months specified under section 13 of the Federal Reserve Act applies 
to the draft but is not construed as applying to the agreement or letter 
of credit under which the draft is drawn. This limitation of six months 
does, however, apply to specific drafts drawn under such agreements or 
letters of credit, and consequently, if the terms of the agreement or letter 
of credit impose upon the holder for value of the draft any obligation to 
renew such draft at maturity so that the original draft with the renewal 
thereof would remain an obligation of the accepting bank for a period 
exceeding six months, such agreement would be ultra vires. The dis- 
tinction emphasized in connection with this ruling is this: While a letter 
of credit or credit agreement may lawfully be made by a national bank 
which will extend by its terms for a period exceeding six months, the 
agreement must not be of such a character as will impose upon the holders 
of drafts accepted thereunder any obligation to renew such drafts so that 
the period of acceptance shall exceed six months in duration as to any 
specified draft. Informal Ruling, 1 F. R. B. 269. 
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Drafts Involving Importation or Exportation of Goods. 


One of the two classes of bills and drafts eligible for acceptance by 
member banks under section 13 is made up of paper growing out of 
transactions involving the importation or exportation of goods. The 
following paragraphs present a number of interesting questions involving 
this provision of the statute which have been informally ruled on by the 
Federal Reserve Board or have been passed on by the counsel to the 
Board. 


Identification of Specific Goods Under Acceptances. The specific 
goods involved in exportation or importation need not be capable of 
identification at the time of the acceptances, provided, there is a definite 
bona fide contract for the shipment of the goods involved, within a 
specific and reasonable time. Member banks would best protect them- 
selves by stipulating for themselves the right at times to ask for sub- 
stantiation of the assurances given by their customers that the proceeds 
have been or are to be used for transactions involving the importation 
or exportation of goods, unless the documents passing through the hands 
of the member banks furnish the acceptor with sufficient evidence of the 
transaction. Informal Ruling, November 15, 1915. 1 F. R. B. 406. 


Acceptance Drawn to Finance the Future Importation of Goods. A 
national bank may accept a draft for the purpose of importing goods, 
though the sale of the goods has not actually been consummated at the 
time of the acceptance. In fact, it is not even necessary that the goods 
to be sold be identified at the time of the acceptance. The accepting 
bank, however, must be reasonably sure that the draft is drawn for the 
purpose of financing the importation or exportation of goods and that 
its proceeds will be used for that purpose. Informal Ruling June 14, ~ 
1917. 3 F.R. B. 527. 


Drafts Against Cotton Being Accumulated for Export. Under the 
authority given member banks to accept drafts growing out of trans- 
actions involving the importation or exportation of goods, a national 
bank may accept drafts drawn upon it in settlement of advances for 
cotton being accumulated by cotton buyers for export. The fact that 
there is a temporary delay in the actual shipment of the goods is im- 
material. So long as the transaction upon which the draft is based 
actually involves the importation or exportation of goods, it may be 
accepted by a national bank, provided, of course, it conforms in other 
respects with the regulations of the Federal Reserve Board. Informal 
Ruling, August 5, 1916. 2 F. R. B. 458. 

Drafts Drawn for Purpose of Financing Sale of Goods to Allied Pur- 
chasing Commission. A member bank may accept drafts drawn for the 
purpose of financing the sale of goods to one of the allied purchasing 
commissions, such goods to be delivered aboard ship and paid for within 
a reasonable time thereafter. Such a sale of goods to be exported by the 
purchaser in the manner indicated comes within the terms of section 13, 
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even though the title to the goods be transferred to the foreign purchaser 
before the shipment out of the United States actually begins. In the 
case here presented the transaction involves the direct sale to a foreign 
purchaser, and the fact that the sale itself may be consummated before 
the exportation of the goods actually commences is immaterial, provided, 
of course, that the transaction is bona fide and that the accepting bank 
has no reason to believe that the purchaser will divert the goods from 
their foreign destination. 

It may be mentioned in this connection that even if this transaction 
did not involve the exportation of goods a member bank might accept 
_a draft drawn for the purpose of financing it if it involved a domestic 
shipment of goods and if the shipping documents were attached at the 
time of acceptance. An acceptance of that character would seem to be 
permissible in any case where the goods are shipped from the interior to 
the seaboard preparatory to exportation. Informal Ruling, October 19, 
1917. 3 F. R. B. 878. 


Draft Drawn Against Material to be Manufactured Into Goods for 
Export. A draft, drawn by company A, a domestic corporation, for the 
purpose of furnishing material to Company B, another domestic cor- 
poration, to be manufactured into products, which B was under contract 
with a foreign purchaser to export, does not grow out of a transaction 
“involving the importation or exportation of goods’’ within the meaning 
of section 13 and therefore cannot be accepted by a member bank. In 
such a case the contract between A and B is wholly independent of the 
‘ contract to export. The mere fact that the material furnished is ulti- 
mately intended for export does not merge the two transactions into one. 
While the language used in section 13, is broad enough to justify a mem- 
ber bank accepting a draft or bill of exchange for goods or other articles 
purchased or produced in connection with a definite contract for export, 
even though the shipment may not be a continuous or immediate one, 
it seems clear that the transaction on account of which the draft or bill 
of exchange is drawn must itself involve the exportation of the goods in 
question. By analogy the same principles must be applied to import 
transactions. Opinion of Counsel, June 11, 1915. 1 F.R.B. 276. 

Exporter Must be Under Contract to Ship. A member bank may not 
accept a draft drawn by an exporter in a foreign country for the purpose 
of providing funds with which to purchase produce from farmers, unless 
the exporter is under a contract to ship the produce and the member 
bank has a guaranty to that effect. Informal Ruling, March 24, 1917. 
3 F. R. B. 378. 


Draft Drawn for Reimbursement. A national bank cannot accept a 
draft drawn on it by an acceptance house for the purpose of reimbursing 
itself for the amount extended in purchasing an acceptance based on the 
importation or exportation of goods. There is no direct or logical rela- 
tion between the draft drawn by the acceptance house and the previous 
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transaction which gave rise to the original draft purchased by the 
acceptance house. Informal Ruling December 8, 1916. 3. F. R. B. 28. 


Domestic Drafts and Bills. 


Shipping Documents Not Required to be Physically Attached to Draft. 
In a transaction involving a domestic shipment of goods it is not necessary 
that the shipping documents be physically attached to a draft drawn for 
the purpose of financing the shipment, in order that such draft may be 
accepted by a member bank. It is sufficient if the accepting bank has 
possession of the documents at the time of acceptance. The question 
here involved arose under the following circumstances. A depositor in a 
certain bank purchases from time to time cotton seed at various points 
in the South and at the time of purchase orders shipment to his mills in 
that section. He desires to finance these shipments by acceptances to be 
drawn on the bank under section 13 of the Federal Reserve Act. On 
account of the location of the mills, it is not feasible to send the bills 
of lading to New York City and have them returned in time to obtain 

timely delivery of the goods. The purchaser desires to hand the bill of 
lading on the day the draft is presented to the bank for acceptance to a 
f correspondent of the bank in the South, who would certify to the bank 
' by letter or telegram that he was holding such bill of lading for the 
E bank’s account. The counsel to the Federal Reserve Board takes the 
view that the Act would be complied with if the documents were in the 
possession of the bank at the time of the transaction and that documents 
in the possession of the bank’s agent are in the possession of the bank. 

In the course of his opinion the counsel stated: ‘‘A delivery to the 
bank of shipping documents under a collateral agreement that they 
should be held as security for the acceptance would afford the same 
protection to the bank that would be afforded if the documents were 
fastened to the bill at the time of acceptance. It was clearly contem- 
plated that the bank should have the right to hold the security for its 
protection after its acceptance had been discounted elsewhere. This 
being true, there seems to be no reason why the security should be 
physically attached or fastened to the bill in order to accomplish the 
purpose of the act and the word ‘attached’ was no doubt used to convey 
the meaning that the bill when accepted should be actually secured at the 
time of acceptance. That is to say, that the holder of the bill was entitled 
to the shipping documents as a part of the transaction involved in the 
acceptance. In this view it would seem to be entirely consistent with the 
purposes of the act and a sufficient compliance with its terms if the 
shipping documents are in the possession of the bank and the bank has a 
lien on the property represented by such documents at the time that the 
bill is accepted. If placed in the possession of the bank’s agent and under 
the control of the bank such documents could clearly be considered as in 
the possession of the bank.” Opinion of Counsel, September 14, 1917. 
3 F. R. B. 765. 
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Draft Drawn by Purchaser of Goods. Where a seller ships goods and 
mails the bill of lading to the purchaser, a draft drawn by the latter and 
attached to the bill of lading is not eligible for acceptance. Section 13 
contemplates that the draft must have been drawn for the purpose of 
financing the transaction. Where the purchaser of goods draws upon 
his own bank and offers a bill of lading as security for the draft, he may 
or may not use the proceeds derived from the draft to pay for the goods 
bought. The bank, in that case, could not assume that there was any 
obligation on the part of the buyer to use such funds to liquidate the 
debt contracted in the purchase of the goods. The transaction, in sub- 
stance, is merely a straight loan to the drawer secured by a bill of lading, 
and as such it would not seem to come within the spirit of the provisions 
of section 13 authorizing national banks to accept drafts which grow out 
of the domestic shipment of goods. 

Congress evidently intended to prevent the possibility of abuse of the 
domestic acceptance privilege by requiring not merely that the draft 
should grow out of a transaction involving the domestic shipment of 
goods, but also that the bill of lading should be attached. It could not 
have been contemplated that this privilege should be construed to permit 
any one possessing a bill of lading to borrow on its security regardless 
of the use to which the proceeds of the draft might be put. Ordinarily 
the seller in a domestic transaction draws either on the purchaser or the 
purchaser’s bank. In either case the seller is assured of the proceeds of 
the draft, but it could not have been intended by the Act that the pur- 
chaser, on receipt of a bill of lading, should be able to use that bill as 
the basis of a domestic banker’s acceptance to obtain a credit for any 
purpose he may see fit to use it. Opinion of Counsel, April 21, 1917. 
3 F. R. B. 380. 


Limitations as to Amount of Acceptances. 


Regulations of Federal Reserve Board. In paragraph 5 of section 13 
it is provided that no member bank may accept bills in excess of 50 per 
cent of its unimpaired capital and surplus except by authorization of the 
Federal Reserve Board, which may permit acceptances up to 100 per 
cent. In connection with this provision the Federal Reserve Board has 
made the following regulation indicating the circumstances upon which 
authority to accept the aggregate of 100 per cent will be extended. 


“Under the provisions of the law referred to above the Federal 
Reserve Board has determined that any member bank, having an 
unimpaired surplus equal to at least 20 per centum of its paid-up 
capital, which desires to accept drafts or bills of exchange drawn for 
the purposes described above, up to an amount not exceeding at any 
time, in the aggregate, 100 per centum of its paid-up and unim- 
paired capital and surplus, may file an application for that purpose 
with the Federal Reserve Board. Such application must be for- 
warded through the Federal Reserve Bank of the district in which 
the applying bank is located. 
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“The Federal Reserve Bank shall report to the Federal Reserve 
Board upon the standing of the applying bank, stating whether 
the business and banking conditions prevailing in its district warrant 
the granting of such applications. 

“The approval of any such application may be rescinded upon 90 
days’ notice to the bank affected. (Regulation C, Series of 1917.) 

Effect of Bank Purchasing Own Acceptance. Where a member bank 
has accepted drafts or bills to the full amount permitted under this 
paragraphand before maturity of such acceptances purchases some of them 
and carries them as assets, the amount thus purchased may be deducted; 
that is to say acceptances purchased in this manner need not be included 
in the computation in determining whether the bankehas accepted the 
limit permitted under paragraph 5 of section 13. 

In giving his opinion on this point the counsel to the Board wrote in 
part as follows: ‘‘The purchase of such an acceptance cancels the 
obligation of the bank, and so long as it is held by the bank it does not 
constitute a liability which may be regarded as an acceptance. When 
the member bank executes its acceptance of a draft or bill of exchange it 
enters into a contract or obligation to pay at maturity the amount speci- 
fied therein. Whether this payment is made at or before maturity the 
obligation is discharged. In this view member banks might legally 
deduct from the amount of acceptances outstanding those purchased and 
held by such member banks in considering the limit provided by section 
13 as amended. 

“‘Of course, if a member bank subsequently disposed of its acceptance, 
either by sale or hypothecation, thus renewing its obligation to pay it at 
maturity, the acceptance should be included in the amount outstanding.” 
Opinion of Counsel, July 24, 1916. 2 F.R. B. 397. 


Limitation of Paragraph 5 Distinct from Limitations as to Dollar 
Exchange. The 10% limitation upon the amount of drafts which a bank 
may accept under this paragraph is separate and distinct and not in- 
cluded in the limits imposed by the last paragraph of secton 13, upon the 
amount of drafts which may be accepted for the purpose of furnishing 
dollar exchange. Opinion of Counsel, June 15, 1917. 3 F.R. B. 528. 


When 10% Limitation Applies. The provision of this paragraph 
limiting acceptances for any one person, firm, or corporation to 10 per 
cent of the bank’s unimpaired capital and surplus, does not apply where 
the bank “‘is secured either by attached documents or by some other 
actual security growing out of the same transaction as the acceptance.”’ 
Frequently shipping documents which are attached to a draft at the time 
of acceptance are surrendered by the member bank, the bank taking in 
most instances security in some other form, such as a warehouse receipt 
or a trust receipt. The question then arises as to whether or not the 10% 
limitation applies. If upon surrendering an attached document the bank 
takes no other actual security growing out of the same transaction, 
then the 10% limitation is applicable. The accepting bank must remain 
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secured in the manner prescribed during the life of the acceptance in 
order to be exempt from the 10 per cent limit. The only doubtful ques- 
tion is as to what constitutes ‘‘some other actual security growing out of 
the same transaction as the acceptance.” If a warehouse receipt for the 
goods is given upon the surrender of the shipping documents, the bank 
would undoubtedly be secured in the manner contemplated by the act, 
but if an ordinary trust receipt which enables the purchaser to obtain the 
goods for his own use is substituted for the shipping documents the 10 
per cent limit would apply, inasmuch as such a trust receipt would not 
constitute an “actual security”’ within the meaning of the statute. The 
10 per cent limit, however, should not apply in any case where the 
acceptor is secured by a trust receipt, whose terms preclude the possi- 
bility of the goods coming into the hands of or under the control of the 
purchaser, as where the goods are held by some person, firm, or corpora- 
tion, independent of the purchaser. Informal Ruling, March 13, 1917. 
3F.R.B. 

When Trust Receipt Constitutes Actual Security. When shipping 
documents attached to a draft accepted by a member bank are surrendered 
by the bank and a trust receipt taken in their stead, the question as to 
whether the 10 per cent limitation of this paragraph applies depends upon 
the nature of the trust receipt. A trust receipt which permits the 
purchaser of the goods to obtain control of those goods either for milling 
or other purposes is not an actual security within the meaning of the act, 
and therefore, acceptances secured by such trust receipts come within the 
10 per cent limitation. 

A different situation results, of course, in any case where the trust 
receipt is of such a character as not to permit the purchaser to gain con- 
trol of the goods as where they are held for the account of the acceptor by 
some person, warehouse or corporation, independent of the borrower. 
Opinion of Counsel, October 12, 1917. 3 F. R. B. 881. 
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Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 


RECORD OF WILLS. 

It is quite customary for individuals to deposit their wills with trust 
departments, to be cared for by them and delivered to the Probate 
Court upon their death. Especially is this true in cases where the trust 
company is named as trustee or executor in the will. In many instances, 
trust departments write the wills of their clients. 

Upon receipt of a will, it is placed in an envelope and sealed. On 
the outside of the envelope is usually printed a statement, to be signed 
by the testator, similar to the following: 


No. 1 
WILL OF 
_ Witiiam Brown, 
4218 Blank St., 
St. Louis. 

The sealed envelope within contains my last Will and Testa- 
ment, and is deposited this day in the vaults of the Modern 
Trust Company to be cared for by it without charge, to be 
delivered during my lifetime only to myself, or on my written 
order, and at my death to be delivered unopened to the Probate 
Court of the City of St. Louis, Missouri. 

WiLit1aM Brown 
St. Louis, Mo., Oct. 3, 1917. 


After the information on the outside of the envelope has been filled 
in and the statement signed by the testator, he is given a receipt for 
the will, and it is then carefully recorded. The book used for recording 
wills may be a simple bound record book, with spaces provided for the 
name and address of the person making the will, the date of the will, 
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the date received, and the date on which it is probated or withdrawn. 
The following illustration shows a good form of such a record: 


THE MODERN TRUST COMPANY 
RECORD OF WILLS 
pees Reel bate aS Name and Address of Testator | delivered to | pate Delivered 
Our | ace 1a, 19/7 
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It will be noted that the lines are numbered consecutively. When 
a will is received it is entered on the line bearing the next consecutive 
number, and this number is inserted in the space provided on the out- 
side of the envelope containing the will. It is essential that the date 
of the will be properly entered, since this may be important in deter- 
mining whether or not the will on file is the last one of the testator. 
As the wills are probated or withdrawn, notations to this effect are 
made in the proper columns, as shown in the illustration. 

An alphabetical index of the wills recorded in this book should be 
kept. A card index is recommended, as these can be kept in perfect 
alphabetical arrangement. 

Since, upon the death of a client his will should be filed promptly 
in the Probate Court, it is necessary to keep a careful watch for notices 
of the death of any of those whose wills the trust department has on 
file. This is done by clipping the notices of deaths appearing in the 
newspapers, and comparing the names of the deceased with those in 
the index of the wills on file. 


STATEMENT TO BENEFICIARIES. 

When acting as executor, administrator, guardian or curator under 
order of Court, it is necessary for the trust department to render state- 
ments to the court at certain times set by it. It is also necessary to 
render statements of account to the other clients of the trust department 
from time to time. These are rendered either monthly, quarterly, 
semi-annually, or annually, which ever may be requested by the client. 
The dates on which statements are due are kept track of by use of 
ticklers, which have been previously described in this chapter. 
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The statements are prepared from the transactions recorded in the 
ledger, and should be as complete as possible, so that the clients may 
readily understand them and be able to audit their accounts without 
reference to the books of the company. The use of the ledger described 
in the first part of this chapter enables these statements to be made up 
with comparative ease, and permits the principal, investment changes, 
and income to be reported separately. In fact, the transactions re- 
corded in this form of ledger are so self-explanatory that a competent 
stenographer can make up the statements from it without intermediate 
compilation by a bookkeeper. 

The following is a good form of statement, prepared from such a ledger, 
showing principal, investment changes and income separately: 


The Modern Trust Company, Trustee, 
In account with John Doe, 
Under Trust Agreement, dated August 23rd, 1916. 


STATEMENT No. 1 


PRINCIPAL 
Dr. 
Sept. 14, 1916 Recd. from John Doe, 45 shares Common 
Stock of The Blank Company, par value of 
$100 per share, to be held under terms of Trust 


Agreement, dated August 23rd, 1916........ $4,500.00 

Cr. 
Sept. 20, 1917 No disbursements of Principal.............. 0.00 
Sept. 20, 1917 BALANCE PRINCIPAL...................0- $4,500.00 


INVESTMENT CHANGE 

Sept. 14, 1916 To amount of stock of The Blank Company 

received as per principal item of even date. . 

$4,500.00 

INCOME 
Dr. 

Sept. 15, 1916 Recd. quarterly dividend of 1-3/4% on 45 

shares Common Stock of The Blank Company $78.75 


Dec. 15, 1917 Recd. same, account same. . 78.75 
Jan. 2,1917 Recd. Extra dividend of 10% on “45 chases 
Common Stock of The Blank Company..... 450.00 


Mar. 15, 1917 Recd. quarterly dividend of 1-3/4% on 45 

shares Common Stock of The Blank Company 78.75 
June 14, 1917 Recd. same, account same.................. 78.75 
Sept. 17, 1917 Recd. same, account same.................. 78.75 


$843.75 
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Cr. 
. 15, 1916 Paid John Doe, account income.... 76. 
. 18, 1916 Paid New York State and United 
States Revenue Tax on 45 shares 
Common Stock of The Blank Com- 
pany, transferred from Sam Smith 
to John Doe 
Sept. 18, 1916 Paid New York Transfer Tax on 45 
shares Common Stock of The Blank 
Company 
Dec. 16, 1916 Paid John Doe, account income... . 
Jan. 9, 1917 Paid same, account same........... 
Mar. 16, 1917 Paid same, account same 
June 16, 1917 Paid same, account same........... 
Sept. 15, 1917 Paid same, account same 
Sept. 20,1917 Paid our commission of 
on $843.71 disbursements, up 
9/20/1917 


. 20,1917 BaLtance INCOME $.04 


RECAPITULATION 


Balance Principal $4,500 .00 
Balance Income .04 


Total Principal and Income $4,500 .04 


WHICH BALANCE CONSISTS OF 


Certificate No. 04476 for 45 shares Common 
Stock of The Blank Company, of par value of 
$100 per share, at par 


$4,500 .04 
THE MODERN TRUST COMPANY, Trustee, 


By, R. F. Jones 
Trust Officer. 


CHECKS AND VOUCHERS. 


Every payment made by the trust department on account of one of its 
clients should be made by check. It is a good plan to have these checks 
printed so as to show against what estate the payment has been made, 
and also what the payment covers. This enables the check to be 
identified with the estate at a glance. 
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The following is a good form of such a check. 


St. Louis, Mes445917. wo. £596 


THE BANK OF PROSPERITY 


may to the order of flee ta Mere EE 


t Trust Officer. 


It is also a good plan to obtain a separate receipt or voucher covering 
each disbursement against an estate. It may become necessary to 
produce the check or voucher in court, and in this event, the trust 
department would have one or the other to serve as a receipt for its 
files. The following illustration shows a simple form of voucher which 
has been used with much satisfaction: 


ST. LOUIS, MO. Lager 16, 1917. 


Received of the oS Ss ee Cae 
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However, some trust departments combine the check and voucher 
into one form, and this may be done if preferred. 

The vouchers for each trust should be numbered consecutively as 
issued. Both the number of the estate and the number of the voucher 
are usually placed on the back of the voucher, for convenience in filing. 





DAILY BALANCE SHEET. 


One of the most useful records of a trust department is the daily 
balance sheet. On this sheet are collated the balances of all the different 
accounts and funds on hand. Not only does it show the funds held in 
trust for the various estates, but also the department’s own profits and 
other deposits which are not held in a fiduciary capacity. The illustration 
on the following page is the daily balance sheet of the trust department of 
one of our large financial institutions, and shows the different accounts 
carried. 





THE BANKING LAW JOURNAL 


STATEMENT OF THE CONDITION 
OF THE 
TRUST DEPARTMENT - THE MODERN TRUST COMPANY 


AT THE CLOSE OF BUSINESG..................... = 
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This statement is made up as at the close of business each day, and 
handed to the proper officers, for their information. This statement 
is also of considerable value as a basis for checking the trial balances 
of the ledger accounts. 

Comparative daily and monthly reports are also made up for the 
information of the officers showing trusts opened, trusts closed, and other 
information desired. 


DIVISION OF TRUST DEPARTMENT. 


In this chapter, it has been the purpose of the writer to present the 
forms and methods used in a trust department of average size. If the 
work of the department warrants, it may be subdivided. For instance, 
there may be a corporate department, an individual or estate department, 
etc., as the circumstances may require. The methods and records of 
any trust department will depend, of course, upon its own individual 
needs, but those described in this chapter should cover the usual opera- 
tions of an ordinary trust department and may be adapted to meet any 
requirements. 

No attempt has been made to recommend forms of mortgages, bonds, 
stock certificates, noting trust agreements, trust indentures, agency 
agreements, wills, etc., as their provisions vary and they should be 
carefully prepared by a lawyer experienced in this kind of work and 
familiar with the requirements of the locality he serves. 

(To be continued.) 
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IF INQUIRIES aND CORRESPONDENCE 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CHATTEL MORTGAGES—BAILMENT. 
Kansas, Nov. 23, 1917. 
Editor, Banking Law Journal, 

DEAR S1r:—Would you please answer the following for us through the JOURNAL? 

Would a clause reading as follows be of any effect when written in a chattel 
mortgage in Kansas? 

“It is hereby understood and agreed between the parties hereto, that this 
mortgage shall become security for any indebtedness that the mortgagor may 
hereafter owe the mortgagee.” 

Also, small country banks are the habit of permitting customers to leave papers 
and valuables with them to be placed in the bank’s vault for safe keeping. Many 
people now own the new Liberty Bonds. 

What will be the liability of the bank having these in their vault in case of loss 
from fire or thievery. The bonds being payable to bearer in the vast majority 
of cases? 

Thanking you for the above information we are. 

Yours truly, » CASHIER. 

Answer:—It is well settled that chattel mortgages, given to secure 
future advances, if not tainted with fraud or with want of good faith are 
just as valid as if made to secure past indebtedness. 

The following is a form for a mortgage securing future advances, given 
in Griffin and Curtis on chattel mortgages: ‘‘This grant is intended as 
a security for the payment of any debt, demand or liability now incurred 
or held by the said (mortgagee), or which may hereafter be incurred or 
held by the said (mortgagee), on account of, or against the said (mort- 
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gagor), and also a security against any liability of said (mortgagee), 
by reason of, or on account of any endorsement or undertaking which 
has been, or may hereafter be made or incurred by said (mortgagee), 
for said (mortgagor), and this mortgage is to be continuing security for 
the above, and all costs and expenses to the amount $ ‘ 

Assuming that, where a bank receives papers or valuables from its 
customers for safe keeping without compensation the bank is what is 
known in law as a gratuitous bailee, the bank would be held liable in 
the event of loss only where it acts in bad faith or is guilty of gross 
negligence. If the papers or valuables are stolen or destroyed by fire, 
without gross neglect on the part of the bank, then the bank is not 
responsible. 


DEPOSIT OF LODGE MONEY IN TREASURER’S 
INDIVIDUAL ACCOUNT 
PENNSYLVANIA, Dec. 11, 1917. 
Editor, Banking Law Journal, 

DEAR Str:—Where the Treasurer of a lodge deposits the funds of the lodge in 
his personal account; the bank and the members of the Lodge both knowing that 
this is being done, in case a loss should occur could the bank be held liable for 
negligence. 

Can you refer me to any decisions that will cover a case of this kind? 

Yours truly, SUBSCRIBER. 

Answer:—A bank should not permit the treasurer of a lodge to deposit 
funds belonging to the lodge in his individual account. This does not 
mean that there is anything illegal about the transaction. It merely 
means that where a bank permits a person, who holds money in a trust 
capacity, to deposit the same in his individual account a situation is 
created which may give rise to litigation involving the bank. This is 
of course something which every bank should try to avoid. Under 
certain circumstances, as will be shown later, a deposit of this character 
may result in a pecuniary loss to the bank. 

With few exceptions it is held that a bank is acting entirely within its 
rights in permitting trust funds to be deposited to the individual credit 
of the trustee and that the bank will not be held liable in the event that 
the trustee subsequently withdraws the money and wrongfully appro- 
priates it to his own use. Depositing such funds to the individual 
credit of the payee is merely the equivalent of depositing them to his 
credit as trustee, withdrawing the amount on properly signed checks 
and then depositing the proceeds in his personal account. The mere 
knowledge on the part of the bank that funds held by a person in a repre- 
sentative capacity, are deposited by him to his personal credit does not 
charge the bank with notice that he is acting dishonestly. The bank is 
entitled to assume that he will devote the proceeds to the use for which 
they were intended. 

Thus, where a guardian deposited a check, payable to him as guardian, 
in an account in his individual name in the defendant bank, and after- 
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wards drew out and misappropriated the money, it was held that the 
bank was not liable to the minor or the guardian’s bondsmen. And 
where a check, payable to a person as guardian, was indorsed by him 
for deposit to the credit of a corporation and deposited by the cor- 
poration to its credit, it was held that the bank was under no duty to 
question the title of the depositor and that the ward upon coming of 
age could not hold the bank liable for the amount of the check. 

The Pennsylvania decision on this question is Safe Deposit and Trust 
Co. v. Diamond National Bank, 44 Atl. Rep. 1064. 194 Pac. Rep. 352. 
It was here held that where checks payable to an administrator as such 
are indorsed by him in that capacity and deposited to his individual 
account, and the amount is afterwards drawn out and appropriated by 
the depositor, the bank is not liable to the estate. 

In the opinion in this case the court said: ‘‘Upon the checks which 
were received by the administrator, he had the undoubted right to draw 
the money ; and if he chose to thereupon deposit the money thus received 
to the credit of his account, he had a perfect right to do so. What he 
did do was nothing more than the equivalent of such action on his part. 
The money having gone into his own account was subject to be drawn 
out upon his personal checks which the bank could not refuse to pay. 
The question is entirely different from the one which would arise if 
after the deposit was made it was claimed as money of the trust and the 
bank was notified of the claim before it was paid; but that is not the 
case.” 

While this case was decided in 1900 we are not aware that it has since 
been overruled. It has been stated above that deposits of this character 
may involve a bank in liability. This situation arises where the bank 
has notice that the depositor is making wrongful use of the trust fund. 
A case of this sort, where the bank was held liable, is Bischoff v. Yorkville 
Bank, N. Y., 112 N. E. Rep. 759, published in the July, 1916, issue of 
the BANKING LAw JOURNAL, page 520. Here the bank permitted an 
administrator to deposit estate funds in his individual account. This 
fact in itself did not impose any liability upon the bank. The bank, 
however, permitted an administrator to pay out of this account a note, 
on which he was liable and which was held by the bank. This consti- 
tuted notice of the bank that the administrator was making wrongful 
use of the trust fund. It was held that the bank was liable for the 
amount paid on the note and for all subsequent misappropriations. 

It may be mentioned that in the State of New York a statute has 
been passed recently under which it is a misdemeanor for a trustee to 
mingle trust funds with his own money. 

While as already stated in most jurisdictions a bank may, if it so 
wishes, permit a depositor to deposit trust funds in his individual account, 
it will readily be seen that it is to the bank’s advantage not to permit 
the making of deposits in this manner. If in some way the trust money 
is lost or wrongfully used, the bank is the logical party upon whorr the 
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rightful holder of the money will attempt to fasten liability. The 
chances are that the bank will not be held liable, especially if it has had 
no notice of any misappropriation by the depositor. But if the bank 
is sued it is burdened with the expense and trouble of establishing its 
freedom from liability. And it is this possibility which a bank avoids 
when it insists that lodge money or other trust funds be kept separate 
and distinct from the individual money of its depositor. 


UNCLAIMED DEPOSITS. 
Editor Banking Law Journal, October 30th, 1917. 


DEAR SiR:—It is customary among foreign bankers to advise drawee banks 
of drafts by drawer and upon receipt of such lists the drawee bank charges the 
drawer with the list total at the same time crediting, under specification, a nominal 
account such as Drafts Payable. As these drafts are paid they are charged to 
such Drafts Payable, the drawee bank ‘‘making’’ the interest between the time of 
charging the customer account and the time of paying the drafts. This custom 
results or gives rise to sums of some amount being carried ‘‘open’’ on Drafts 
Payable for years. Under New York laws what should be done with these amounts. 
How long are drawee banks required to keep record of such ‘‘open”’ drafts? What 
should be done with balance on an ‘‘Unclaimed Dividend” account? Would there 
be any distinction between drawees either banks or merchants if there be a law 
covering afore-mentioned ‘‘open drafts? 

I might mention that the credits on ‘‘Unclaimed Dividend”’ arise from dividends 
being received after the stocks have been disposed of and before the holder has 
transferred the stocks into a new name. In some cases I have seen credits on this 
account unclaimed for over ten years. 

Yours truly, SUBSCRIBER. 


Answer:—Unclaimed deposits are regulated by section 134 of the 
New York Banking Law, which reads as follows: 

“Annual report of unclaimed deposits, dividends and interest; pub- 
lication; penalty for non-compliance. In the month of September in 
ach year, and on or before the tenth day thereof, every bank shall 
make a written report to the superintendent of banks, verified by the 
oaths of the president or vice-president and cashier or assistant cashier, 
which report shall contain a true and accurate statement of all de- 
posits made with the bank and all dividends declared and interest ac- 
crued upon any of its stock or other evidences of indebtedness, which 
on the first day of August preceding such report amounted to fifty 
dollars or over and had remained unclaimed by any person or persons 
authorized to receive the same for five years then next preceding. Such 
statement shall set forth the date of each such deposit, its amount and 
the name and last known place of residence or postoffice address of the 
person making it, the name of each person in whose favor and the time 
when any such dividend may have been declared or any such interest 
may have accrued, its amount, and upon what number of shares or 
upon what amount of stock or other evidences of indebtedness of such 
bank, it was declared or accrued. In case any such bank shall at said 
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date have held no such unclaimed deposits, dividends or interest, it 
shall at the time above specified make a written report to the super- 
intendent so stating, which report shall be verified as hereinabove pro- 
vided. No deposits, dividends or interest shall be deemed unclaimed 
within the meaning of this section if it appears from the books of the 
bank or from other written evidence on file with the bank that the person 
or persons authorized to receive them have knowledge thereof. 

“Every such bank which reports any unclaimed deposits, dividends 
or interest under the provisions of this section shall cause to be published 
once in each week for two successive weeks in a newspaper designated 
by the superintendent published in the county and in the village or 
city in which such bank is located, if there be a newspaper published 
therein, and at least once in a newspaper published at Albany in which 
notices by state officers are required to be published, a true copy of 
such report, and shall file with the superintendent of banks on or before 
the first day of October in each year proof by affidavit of such publica- 
tion. The expense of such publication shall be paid by the bank, but 
if, on or before the first day of August in that year, the bank shall 
have mailed, postage prepaid, to each person authorized to receive any 
such unclaimed deposit, dividend or interest, at his last known place of 
residence or post-office address, a statement showing the amount to 
which such person is entitled and requesting written acknowledgment 
thereof, the bank may reimburse itself for such expense by deducting 
the amount thereof from the sums due any such person or persons who 
shall not have made written acknowledgment before the filing of such 
report with the superintendent, in the proportion that each sum bears 
to the aggregate thereof. 

“Any such bank failing to make any report or to file any affidavit 
of publication required by this section shall forfeit to the people of the 
state the sum of one hundred dollars for each day such report or the 
filing of such affidavit of publication shall be so delayed or withheld, 
unless the time therefor shall have been extended by the superintendent 
as provided by section forty-nine of this chapter.”’ 
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EUGENE V. R. THAYER. 


Eugene V. R. Thayer, the new President of the Chase National Bank of New 
York, will begin his duties in that position January Ist. It may be said that 
Mr. Thayer belongs to the younger generation of bankers, but he has nevertheless 
had many years of banking experience. Prior to coming to the Chase he was 
president of the Merchants National of Boston for a number of years and has long 
been regarded in that city as one of Boston's ablest bankers and financiers. He 
succeeds Mr. Albert Wiggin, who has been made Chairman of the Board. 





EUGENE V. R. THAYER. 


The following make up the present official staff of the Chase National Bank. 
Eugene V. R. Thayer, President; Samuel H. Miller, Vice President; Edward R, 
Tinker, Vice President; Carl J. Schmidlapp, Vice President; Gerhard M. Dahl, 
Vice President; Alfred C. Andrews, Cashier; Charles C. Slade, Asst. Cashier; 
Edwin A. Lee, Asst. Cashier; William E. Purdy, Asst. Cashier; Charles D. Smith, 
Asst. Cashier; William P. Holly, Asst. Cashier; George H. Saylor, Asst. Cashier; 
M. Hadden Howell, Asst. Cashier; S. Fred Telleen, Asst. Cashier; Robert I. Barr, 
Asst. Cashier; Sewall S. Shaw, Asst. Cashier. 

In the report recently submitted to the Comptroller of the Currency, showing 
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the bank’s financial condition as of November 20th, it was able to recite deposits 
in the sum of $336,931,516. The total resources of this bank are very nearly 
$400,000,000. 


METROPOLITAN TRUST COMPANY. 

The board of directors of the Metropolitan Trust Company of New York City, 
o1 November 21st, elected Roger P. Kavanagh a vice president of the company. 
Mr. Kavanagh has been manager of the Fifth Avenue Branch of the Metropolitan 
Trust since its establishment in 1916. 


ROGER P. KAVANAGH. 


Prior to his becoming associated with the Metropolitan he served with the 
State Banking Department under George Van Tuyl. For years Mr. Kavanagh 
has been an enthusiastic participant in the activities of the American Institute of 
Banking and has been honored with the office of President of the New York Chap- 
ter. 


At the same meeting, at which Mr. Kavanagh was elevated to his new position, 
Jacob C. Klinck of Brooklyn, was chosen Trust Officer. Mr. Klinck was an active 
officer of the company up to a few years ago when he resigned his position to enter 
the real estate business. Clarence Klinck, formerly Paying Teller, was made an 
Assistant Treasurer and L. P. Hosmer and I. G. Jennings were each advanced 
to the office of Assistant Secretary. 
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THE NATIONAL OFFICE JOURNAL. 

The National Office Journal is the name of a new monthly publication published 
in Chicago, the first issue of which made its appearance during the present month. 

As stated under its title, it is “devoted to the office interests and requirements 
of business men,” and ‘‘for the user and buyer of office supplies, explains, business 
methods and efficiency in management and results and covers the field of up-to- 
date office appliances, equipment, labor saving devices, outfits, business systems 
and office accessories of all kinds.’’ The first part of the paper takes the form of an 
Office Buyers Guide, giving the names of firms in various cities that deal in office 
supplies of all kinds. 

We believe there is an excellent field for such a publication as the National 
Office Journal, if conducted upon a proper basis, as this publication undoubtedly 
will be, and we desire to extend to its promoters our best wishes for its success. 
The subscription price is $1.00 per year. 


WAR SAVINGS CERTIFICATES. 

The following letter, describing and fostering the campaign to sell the govern- 
ment’s $2,000,000,000 issue of war savings certificates, sent out to its correspond- 
ents by the Mechanics & Metals National Bank of New York City. 

‘Dear Sirs: 

“An opportunity is offered to the bankers of the United States to lend their 
support to a unique and intensely interesting experiment in war finance. The 
campaign to sell $2,000,000,000 war savings certificates has begun; it is the ambi- 
tion of the authorities at Washington to place these certificates eventually in 
30,000,000 American homes. 

“Perhaps the reason for this has not up to the present time been made alto- 
gether clear. A _ uccessful sale of the certificates, it has been announced, will 
postpone the offering of the third Liberty Loan. That is important. But more 
important by far, a suecessful sale will reflect the American public’s recognition 
of the vital part that economy and saving, even of the smallest amount, will play 
in bringing victory out of our war with Germany. 

“This war will not be won with money. It will be won with men and material, 
and, as we see it, ‘hat must be the lesson of the war savings certificates. Each 
25-cent thrift stamp bought in the United States will represent more than a silver 
quarter subscribed to a war loan. It will symbolize a quarter diverted from some 
unnecessary purpose to the all-important and vitally necessary purpose of supply- 
ing our soldiers and sailors wi h material for the prosecution of the war. 

“‘Never before were economy and saving so necessary. <A wasteful and thrift- 
less people cannot win a war; hence, until victory is obtained, the American people 
must be made to see the essential need of making sacrifices, however small, for the 
nation The war savings certificates will serve to measure those sacrifices, down 
even to twenty-five cents. 

“By lending themselves without stint to drive home the lesson of the certif- 
icates, the bankers of the country can perform a noble, patriotic and practical 
service, the results of which cannot be overestimated.” 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending December 9, 1916 and December 8, 1917, respectively 
together with a computation of the proportionate increase or decrease of deposits for the year 
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44,051,000 
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2,363,216,000 |$2,707,306,000 





